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DEFINITIONS
Definitions and Interpretation 
In these conditions of contract the following definitions shall apply:
	Agency Fee
	Means the payment (known as “Commission”) to the Supplier for the administrative services associated with the recruitment, on going management and supply of any Agency Worker in accordance with the Conditions of Contract. 

	Agency Worker
	Means any individual engaged under a contract for services or self employed or via a limited company (whether a Healthcare Assistant/Midwife/Nurse) who complies with the requirements of these Conditions of Contract and is supplied by the Supplier as a temporary worker as part of the provision of the Services;


	Authorised Timesheet
	Means a timesheet in accordance with the example provided that has been signed and dated by the Agency Worker involved in the delivery of the Services and signed and dated, or otherwise approved, by an Authorised Officer of the Health Board, which accurately records the hours worked (excluding meal or rest breaks, as appropriate) by that Agency Worker in working for the Health Board as part of the provision of the Services;



	Authorised Officer
	Means a person designated as such by the Health Board from time to time as notified in writing to the Supplier to act as representative of the LHB/Trust for all purposes connected with the Supply Contract, including any authorised representative of such person;



	Conditions of Contract
	Means these conditions of contract.

	Confidential Information
	Means information, data and material of any nature which either Party may receive or obtain in connection with the operation of the Supply Contract and:

a) which comprises Personal Data or Sensitive Personal Data (as both terms are defined in the Data Protection Act 1998) or (in the case of the Health Boards) which relates to any patient or his or her treatment or medical history; or

b) the release of which is likely to prejudice the commercial interests of the Health Boards or (as the case may be) the Supplier; or

c) which is a trade secret;



	Confidential Reference
	Means a written reference regarding the performance of the Services by an individual Agency Worker

	Contract Price
	Means the price for the Services which is payable by NHS LHB/Trusts under a Supply Contract.

	CSSIW
	Means Care and Social Services Inspectorate Wales

	Fill Rate
	Means number of filled shifts against the total number of shifts required.

	Healthcare Assistant
	Means an Agency Worker who is, or is held out by the Supplier to be, a clinical support worker;



	Health Boards
	Means the Local Health Boards (Establishment and Dissolution) (Wales) Order 2009, The Welsh Ambulance Services National Health Service Trust ( Establishment Order) 1993, as amended;  Velindre National Health Service Trust (Establishment Order ) 1998 as amended; and The Public Health Wales National Health Service Trust ( Establishment Order ) 2009.

	NMC
	Means the Nursing and Midwifery Council and any successor body.

	Nurse
	Means an Agency Worker who is, or is held out to be, a nurse, midwife, specialist community public health nurse, nurse advisor or any other category of registered nursing personnel on the NMC register. 

	ODP or Operating Department Practitioner
	Means an Agency Worker who is a qualified Operating Department Practitioner registered on the Health Professions Council (HPC) register.

	Personal Data
	Means data as defined by the Data Protection Act 1998 which relates to a living individual who can be identified from such data and/or from such data and other information which is in the possession of, or is likely to come into the possession of the Supplier and includes any expression of opinion about an individual and any indication of the intentions of the Supplier in respect of an individual;



	Prescribed Risk Assessment

Staff
	Means the All Wales Risk Assessment Form as agreed from time to time

Means all officers and employees of the Supplier, involved in the management and provision of the Services.

	Supplier
	Means that person or body which is party to the Contract Agreement and which undertakes to supply the Services to Health Boards as provided for in the Supply Contract. 

	Terms and Conditions
	Means the Conditions of Contract and any Supplementary Conditions or Special Terms.

	NWSSP
	Means NHS Wales Shared Services Partnership


SECTION 1

GENERAL CONDITIONS OF CONTRACT
1. In the Conditions of Contract:

1.1. All references to any statute or statutory provision shall be deemed to include references to any statute or statutory provision which amends, extends, consolidates or replaces the same and shall include any orders, regulations, codes of practice, instruments or other subordinate legislation made there-under and any conditions attaching thereto.  Moreover, where relevant, references to English and Welsh statutes and statutory provisions shall be construed as references also to equivalent statutes, statutory provisions and rules of law in other jurisdiction;

1.2. Unless otherwise expressly defined in these Conditions of Contract the words used in these Conditions of Contract shall bear their natural meaning. The parties have had equal opportunity to take legal advice and the contra proferentem rule shall not apply to the interpretation of these Conditions of Contract;

1.3. Where a term of these Conditions of Contract provides for a list of items following the word "including" or "includes" then such list is not to be interpreted as being an exhaustive list. Any such list shall not be treated as excluding any item which might have been included in such list having regard to the context of the contractual term in question.  The ejusdem generis principle is not to be applied when interpreting these Conditions of Contract.  General words are not to be given a restrictive meaning where they are followed by examples intended to be included within the general words;

1.4. In the Conditions of Contract:

a) words importing any particular gender include all other genders;

b) words importing the singular only shall include the plural and vice versa;

c) "staff", "officers" and "employees" shall have the same meaning;

d) references to any buildings whether by name, description, address or otherwise shall be construed as including the curtilage of the building;

e) any reference to time shall be construed during the period of summertime to be British Summer Time and otherwise to be Greenwich meantime;

f) any reference to Health Boards supervisory staff shall be construed as including the staff occupying posts listed in this Agreement;

1.5. Subject to the contrary being stated expressly or implied from the context in the Conditions of Contract, all communication between the parties shall be in writing;

1.6. All monetary amounts are expressed in pounds sterling but in the event that pounds sterling is replaced as legal tender in the United Kingdom by a different currency then all monetary amounts shall be converted into such other currency at the rate prevailing on the date such other currency first became legal tender in the United Kingdom;

1.7. Except where an express provision of the Conditions of Contract states the contrary, each and every obligation of a party under the Conditions of Contract is to be performed at that party's cost;

1.8. Any reference to a party "procuring" another person to act or omit to act in a certain manner shall mean that the party so procuring shall be liable for any default on the part of the person acting or omitting to act in that manner;

1.9. All references to a Supply Contract include references to the Supply Contract as amended, supplemented, substituted, novated or assigned from time to time.

1.10. All Annexes referred to in the Conditions of Contract shall form part of these Conditions of Contract.

2. Variations of Conditions

2.1. Services shall be provided strictly in accordance with the Conditions of Contract to the exclusion of all other terms and conditions save for those expressly incorporated into the Supply Contract as Special Terms or as may be incorporated by statute or otherwise implied by law. All other contractual terms which in any way add to, vary or contradict the Supply Contract upon which the Supplier may seek to rely or otherwise impose on Health Boards shall be excluded and shall not form part of the Supply Contract (whether or not such other contractual terms post-date the Supply Contract).  

2.2. For the avoidance of doubt, the Conditions of Contract can only be varied by agreement between NWSSP and the Supplier under the terms of the Contract and Health Boards are unable to negotiate variations to the Supply Contract 
3. Performance and Contract 

3.1. The Supplier shall carry out the Services to the satisfaction of Health Boards and/or NWSSP as Agent for Health Boards and in accordance with the Supply Contract and shall comply at all times with the provisions of the Contract Agreement.
4. Termination

4.1. The Supply Contract shall terminate forthwith upon the happening of the following events:

4.1.1. The expiry of the Contract;

4.1.2. The termination of the Contract by either party following 3 months notice.
Termination for whatever cause shall be without prejudice to the rights of the 
parties accrued prior to the date of termination.
5. Default by the Supplier
5.1. Without prejudice to any other right or remedy which Health Boards may have, if the Supplier does not provide the Services in accordance with the Supply Contract in all material respects Health Boards or its Agent may:

5.1.1. require the Supplier to remedy the default within such time as Health Boards may reasonably specify without further charge to Health Boards;

5.1.2. without terminating the whole of the Supply Contract terminate the Supply Contract in respect of that part of the Services in relation to which the Supplier is in breach and thereafter provide or procure the provision of such part of the Services itself;

5.1.3. itself provide or procure the provision of a replacement service to the Services until it is satisfied that the Supplier is able to carry out the Services in accordance with the terms of the Supply Contract; or

5.1.4. terminate the Supply Contract where a material breach of the Supply Contract has occurred.

5.2. Where a Fill Rate has been agreed in writing  and as a result of the termination of the Supply Contract or otherwise in accordance with these Conditions of Contract, Health Boards provide a service in the nature of the Services to be provided by the Supplier or procures a service in the nature of the Services from an alternative supplier of services and the cost to Health Boards exceeds the amount that would have been payable to the Supplier for providing the same Services under the Supply Contract, Health Boards shall be entitled to recover from the Supplier such excess cost in addition to any other sums payable by the Supplier to Health Boards in respect of any termination or other action taken.  For the avoidance of doubt this will include additional administrative costs incurred by Health Boards. Health Boards will where reasonably possible, mitigate such losses and whenever reasonably possible will procure staff from the Contracted Agencies. The total of the charges rendered by an alternative supplier will be open to inspection and audit by an independent auditor engaged by the Supplier. 

5.3. If there is any dispute regarding the hours claimed on an invoice or the rates charged for an Agency Worker, Health Boards reserves the right to withhold payment of the disputed amount on the invoice until such time as the matter can be resolved provided that Health Boards shall first notify the Supplier of such a dispute within a reasonable period (being not more than 30 days) of its arising or coming to the attention of Health Boards and further provided that Health Boards and the Supplier shall use their reasonable endeavours to work towards a resolution of such a dispute within an agreed time frame.  The Health Boards has a duty to take every reasonable effort to notify the Supplier of any dispute within 14 days.

6. Indemnity

6.1. Without prejudice to its liability for breach of any of its obligations under the Supply Contract, the Supplier shall be liable for and shall indemnify Health Boards and the Welsh Assembly Government Health Minister against any liability, loss, costs, expenses, claims or proceedings whatsoever arising under any statute or at common law in respect of:

6.1.1. Professional Liability of the Supplier

6.1.2. Employer's Liability of the Supplier

6.1.3. Public Liability of the Supplier

6.2. Notwithstanding the provisions of Clause 6.1Health Boards or the Consortium will, through the NHS’ Clinical Negligence Scheme for Trusts, or/and Welsh Risk Pool guidance, be responsible for the indemnification of the Agency Worker, during the care or treatment of NHS Trust patients, against any liability, claims or proceedings excluding criminal acts, arising under  common law, providing that the Supplier has fulfilled its obligations under the Supply Contract,  the Supplier will not be responsible for the actions of the Agency Worker within the NHS in respect of the professional liability of the Agency Worker during the care and treatment of NHS Trust patients.

7. Insurance

7.1. The Supplier shall take out and maintain insurance against its liability under Clause 6.1 with a minimum limit of indemnity of £5 million per incident or series of related incidents per year.

7.2  The Supplier shall maintain the insurance cover required by Clause 7.1 above for the duration of the Framework Agreement to cover all liability under the Supply Contract and shall provide evidence of such cover as NWSSP may reasonably request from time to time.
8. Unlawful Discrimination

8. 1   Neither Party shall unlawfully discriminate within the meaning of the Race Relations Act 1976 (as amended), the Equal Pay Act 1970, the Sex Discrimination Act 1975 (as amended), the Disability Discrimination Act 1995 (as amended), the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, the Equality Act 2006, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Sexual Orientation) Regulations 2003, the Equality Act (Sexual Orientation) Regulations 2007, the Employment Equality (Sex Discrimination) Regulations 2005, the Employment Equality (Age) Regulations 2006 or any other legislation relating to discrimination in employment whether under United Kingdom or EU law. The Supplier shall use reasonable endeavours (at its own expense) to ensure that its staff, and any Agency Workers supplied, in the provision of the Services do not unlawfully discriminate within the meaning of this Clause (Unlawful Discrimination) and shall impose on any Sub-Contractor obligations substantially similar to those imposed on the Supplier by this Clause (Unlawful Discrimination). In relation to Agency Workers, the Supplier shall be deemed to have fulfilled its obligations under this Clause if it notifies its Agency Workers that they must not unlawfully discriminate within the meaning of this Clause (Unlawful Discrimination).
8. 2
 The Supplier shall indemnify Health Boards and the Welsh Assembly Government against all liability, 
loss, costs and expenses proven to have been incurred in connection with any claim made or proceedings brought by any person under the Race Relations Act 1976 (as amended), the Equal Pay Act 1970, the Sex Discrimination Act 1975 (as amended), the Disability Discrimination Act 1995 (as amended), the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, the Equality Act 2006, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Sexual Orientation) Regulations 2003, the Equality Act (Sexual Orientation) Regulations 2007, the Employment Equality (Sex Discrimination) Regulations 2005, the Employment Equality (Age) Regulations 2006 or any other legislation relating to discrimination 
9. Severability

9.1. If any provision of a Supply Contract is or becomes illegal void or invalid it shall not affect the legality and validity of its other provisions.

10. Waiver

10.1. The failure of either party to seek redress for breaches or to insist on strict performance of any provision of a Supply Contract, or the failure of either party to exercise any right or remedy to which it is entitled under a Supply Contract, shall not constitute a waiver thereof and shall not cause a diminution of the obligations under the Supply Contract.

10.2. No waiver of any provision of a Supply Contract shall be effective unless it is agreed to have been so waived by both parties consenting thereto in writing.

10.3. No waiver of any default shall constitute a waiver of any subsequent default.
11. Accrued Rights and Remedies

11.1. Neither the expiration nor the termination of the Supply Contract shall prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue either toHealth Boards or to the Supplier.

12. Variation of Services 

12.1. Only NWSSP shall be entitled to agree a variation of the Terms and Conditions of the Contract Agreement.  

12.2. NWSSP shall give the Supplier at least one month's notice of any variation or addition, unless the circumstances are such to necessitate notice of an immediate variation. Such notice will give details of the required variation or addition and the date on which it is to take effect. Without restricting NWSSP in any way from requiring the Supplier to implement any variation or addition, NWSSP will take due account of any representations made by the Supplier concerning such addition or variation but the Supplier agrees to comply with such variation or addition to the satisfaction of NWSSP unless:

12.2.1. The proposed variation or addition materially and adversely affects the health and safety of any person or gives rise to a breach of law; or

12.2.2. NWSSP unreasonably refuses to give effect to any necessary and unavoidable adjustment to the Contract Price which arises as a direct result of such variation or addition (but for no other reason whatsoever); or

12.2.3. Such variation or addition is not reasonably ancillary to the Services and/or is not within the Supplier’s capabilities or competencies as a supplier of the Services.

13. Transfer and Sub-Contracting

13.1. Neither party shall assign the whole or any part of the Supply Contract. 
14. Intellectual Property

14.1. The Contract Price shall include all payments made, or to be made, to any third party and any payment in respect of any Intellectual Property Right used by the Supplier for the purpose of performing a Supply Contract.

14.2. The Supplier agrees to indemnify and keep indemnified Health Boards against any costs, claims, proceedings, expenses and demands that is alleged to constitute any infringement of any Person's Intellectual Property Right.

15. Confidentiality 

15.1. The Supplier and its Staff shall not, and shall advise its Agency Workers that they shall not, disclose to any person (other than a person authorised by Health Boards or by NWSSP as its agent or by these Conditions of Contract) any information acquired by them in connection with the Supply Contract which is not already legally in the public domain (otherwise than by the Supplier's breach of this clause).

15.2. Without prejudice to the generality of Clause 15.1 the Supplier and its Staff shall not, and the Supplier shall advise its Agency Workers that they shall not, disclose to any person (other than a person authorised by Health Boards or NWSSP as its Agent or by these Conditions of Contract) any information acquired by them in connection with the provision of the Service which concerns:

15.2.1. NHS Health Boards, its staff or its procedures;

15.2.2. The identity of any patient under the care of Health Boards;

15.2.3. The medical condition of or the treatment received by any patient,

with the exception of any information that is already legally in the public domain other than by the Supplier's breach of this Clause or in the case of patient 
confidentiality when a health professional uses their professional judgement under their Code of Professional Conduct. 
15.3. The Supplier shall accept that the Health Boards is subject to the Freedom of Information Act and to both the respective Codes of Practice on the Discharge of Public Authorities Functions and on the Management of Records (Sections 45 & 46 of the FOIA respectively) as may be amended, updated or replaced and to the extent that they apply to the Supplier’s performance under this contract. The Health Boards will consult the Supplier in relation to any request for disclosure. 
16. Data Protection 
16.1. The Supplier must ensure that all Personal Data held in connection with a Supply Contract and processed by its Staff or Agency Workers is Processed in accordance with the provisions and principles of the Data Protection Act 1998 (the "1998 Act") and the Data Protection Act 2018 and the General Data Protection Regulation (GDPR).. In particular, the Supplier must ensure appropriate technical and organisational security arrangements, for such data and ensure the reliability of its Staff or Agency Workers that have access to any Personal Data Processed by Health Boards. In addition, if the Supplier is required to access or Process Personal Data held by Health Boards, the Supplier shall keep all such Personal Data secure at all times and shall only Process such data in accordance with instructions received from Health Boards.

16.2. The Supplier agrees to use all reasonable efforts to assist Health Boards to comply with such obligations as are imposed on Health Boards by the 1998 Act. For the avoidance of doubt, this includes the obligation to:

16.2.1. Provide Health Boards with reasonable assistance in complying with any subject access request served on either the Supplier or Health Boards under Section 7 of the 1998 Act, promptly inform Health Boards about the receipt of any subject access request received by the Supplier and/or its Staff, and not disclose or release any Personal Data in response to a subject access request without first consulting with and obtaining the consent of Health Boards; and
16.2.2. Assist Health Boards in providing all necessary notices and obtaining all necessary consents from individuals who’s Personal Data is processed by the Supplier or its Staff so as to satisfy the requirements of the 1998 Act.
16.3. The Supplier agrees to allow Health Boards or its Agents on reasonable notice, to audit the Supplier and its Staff's and Agency Workers' compliance with the requirements of this Clause, and/or at the option of Health Boards, or its Agents, to provide Health Boards, or its Agents, with evidence of the Supplier and its Staff's and Agency Workers' compliance with the obligations set out in this Clause.

16.4. The Supplier agrees to Data Share as to Risk Assessment personal data for the purposes as set out in Annex A9.  
16.5. he Supplier shall indemnify Health Boards and the Welsh Assembly Government Health Minister against all legal liability and reasonable proven costs and expenses incurred by Health Boards as a result of any claims and proceedings made or brought by any person in respect of any loss, damage or distress caused to that person as a result of the Supplier's and/or its Staff's or Agency Workers' unauthorised and/or unlawful Processing of Personal Data or the destruction, disclosure and/or damage to any Personal Data Processed by the Supplier, its Staff or Agency Workers and/or any other breach of the 1998 Act by the Supplier, its Staff or Agency Workers.

17. Inducements to Purchase

17.1. The Supplier shall not offer to the Health Boards or any of its employees or agents or, as the case my be, any Beneficiary or any of its employees or agents as a variation of the Contract, or as an agreement collateral to it, any advantage other than a cash discount against Contract Price or training of the employees of the Health Boards or, as the case may be, any Beneficiary in connection with the service.
18. Insolvency

18.1. NHS Health Boards may at any time by notice in writing summarily terminate the Supply Contract without compensation to the Supplier in any of the following events:

18.1.1. If the Supplier being an individual (or where the Supplier is a firm, any partner in that firm) shall at any time become bankrupt or shall have a receiving order, administration order, or interim order made against him, or shall make any composition or scheme of arrangement with, or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or if in Scotland he shall become insolvent or notour bankrupt, or any application shall be made for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors

18.1.2. If the Supplier being a company shall pass a resolution, or the courts shall make an order, that the company shall be wound up (except for the purposes of amalgamation or reconstruction), or if an administrative receiver on behalf of a creditor shall be appointed, or if the courts shall make an administration order, or if circumstances shall arise that entitle the courts or a creditor to appoint an administrative receiver, or which entitle the courts to make a winding-up order or administration order.
provided always that such termination shall not prejudice or affect any right of action or remedy that shall have accrued or shall accrue thereafter to Health Boards.

19. Law

19.1. The parties shall accept the non-exclusive jurisdiction of English or Welsh statute and agree that the Supply Contract shall be governed and construed according to English or Welsh statute.

20. Dispute Resolution and Mediation

20.1. If any dispute arises out of the Supply Contract (other than in relation to any matter in regard to which Health Boards have a discretion which is exercised in accordance with the terms of the Supply Contract and which exercise shall be final and conclusive) the parties will use their respective reasonable endeavours to resolve that dispute by negotiation. 

20.2. The following dispute resolution escalation methodology will be used by Health Boards and the Supplier to resolve any dispute.

20.2.1. Stage 1: Health Boards and the Supplier will endeavour to resolve the dispute at a Supplier and Health Board level. The dispute will be reviewed initially by Health Boards authorised officer and the Supplier’s authorised officer or referred to Health Boards Supplies/ Procurement Manager and the Manager of the branch of the Supplier that supplies that Trades with the Services. Where the dispute cannot be resolved at this Stage of the process then the matter will be referred under Stage 2 of the escalation methodology as shown below.
20.2.2. Stage 2: The details of the dispute will be notified to NWSSP, or its agents, and the Managing Director or Chief Executive of the Supplier. Both of these parties will use their reasonable endeavours to resolve the dispute. Where a resolution to the dispute cannot be agreed at this Stage of the process then the matter will be referred to Stage 3 of the escalation methodology as shown below
20.2.3. Stage 3: Where both Stages 1 and 2 of the dispute resolution escalation methodology have been undertaken and have failed to resolve the dispute the parties will attempt to settle it by mediation in accordance with the Centre for Effective Dispute Resolution (‘CEDR’) Model Mediation Procedure. To initiate mediation a party shall give notice in writing (a "Mediation Notice") to the other party requesting mediation of the dispute and shall send a copy thereof to CEDR asking CEDR to nominate a mediator in the event that the parties shall not be able to agree such appointment by negotiation. The mediation shall commence within 28 days of the Mediation Notice being served. Neither party will terminate such mediation until each party has made its opening presentation and the mediator has met each party separately for at least one hour. Thereafter paragraph 14 of the CEDR Model Mediation Procedure will apply. Neither party will commence legal proceedings against the other until thirty days after such mediation of the dispute in question has failed to resolve the dispute.

21. Third Party Rights

21.1. The Supply Contract is intended and agreed to be solely for the benefit of the Health Boards
21.2. and no third party shall acquire any benefit, claim or rights of any kind whatsoever pursuant to, under, by or through the Supply Contract.

21.3. NWSSP shall be entitled to enforce any provision of the Supply Contract.

22. Environmental Considerations 

22.1. The Supplier shall comply in all material respects with applicable environmental laws and regulations in force from time to time in relation to the Services or to which the Supplier is otherwise subject. Where the provisions of any such legislation are implemented by the use of voluntary agreements or codes of practice, the Supplier shall comply with such agreements or codes of practice as if they were incorporated into English & Welsh law subject to those voluntary agreements being cited in the Supplier’s Offer to NWSSP in relation to the Contract Agreement. 
22.2. The Supplier shall meet all reasonable requests by Health Boards for information evidencing the Supplier's compliance with this Clause. 
22.3 If any legislation with relevance to the provision of Agency Workers imposes more onerous obligations on the Supplier than that required by the Supply Contract then for the avoidance of doubt it is acknowledged that the more onerous legislative provisions will apply to the performance of the Services notwithstanding the provisions of the Supply Contract. If the legislation imposes less onerous obligations that that imposed by the Supply Contract, it is the obligations imposed by the Supply Contract that shall apply.

22.4 Without prejudice to any other right or remedy under the Supply Contract, the Health Boards or any person authorised by the Health Boards and/or the NWSSP shall have the right at any time to conduct an audit of the Supplier’s compliance within its obligations under this Clause 25 (Environmental Considerations) and the Supplier shall (and shall procure that any Sub- Contractor shall) co-operate with the Health Boards or any person authorised by the Health Boards and/or the NWSSP (and ensure that its staff co-operate with the Health Boards or any person authorised by the Health Boards or the NWSSP) to enable that audit to take place.

22.5 If the Health Boards or any person authorised by the Health Boards or the NWSSP wishes to conduct an audit under Clause 25.4 above, it shall be entitled to require the Supplier to produce such documentation and information or explanations as the Health Boards or any person authorised by the Health Boards or the NWSSP may reasonably require in order to conduct the audit. The Supplier shall (and shall procure that any Sub-Contractor shall) comply with that request promptly (and in any event within 14 days of having received notice from the Health Boards or any person authorised by the Health Boards and/or the NWSSP of such a request) specifying the information, explanation and documentation required
23. Restrictive Covenants 
23.1. The Supplier shall not enforce any restrictive covenant of any scope or duration which may form any contract or part of any contract between the Agency Worker and the Supplier including but not limited to any covenant preventing an Agency Worker from working at a hospital of his choosing or for any agency of his choosing.

23.2. Neither Health Boards nor the Supplier shall without the prior written consent of the other either during the period of the Supply Contract or for twelve months following its termination whilst its Staff or agents are on or about the premises of Health Boards for purposes connected with performance of the Services, solicit any person employed by the Supplier or NHS Trusts with a view to that person being engaged or employed or by or under any other arrangement supplied, by either party. 

23.3. The Supplier shall ensure that an Agency Worker shall not during the course of or arising out of their deployment in the provision of the Services solicit any person employed by Health Boards with a view to that person being engaged or employed by or under any other arrangement with  the Supplier.
23.4. Neither the Supplier nor Health Boards shall be considered to be in breach of its obligations in Clauses 23.2 or 23.3 above where an individual becomes an employee of, or engaged by,  either party as a result of a response by that individual to an advertisement placed by or on behalf of  either party  where it is apparent from the wording of the advertisement, the manner of its publication or otherwise that the principal purpose of the advertisement was not the solicitation or recruitment of the Supplier's or Health Boards employees and that the advertisement was equally likely to attract applications from individuals who were not  Supplier or Health Boards employees 
24. Audit

24.1. The Supplier shall maintain accurate accounts and data of all payments, receipts, personal data and related financial data relevant to the provision of the Services (collectively referred to as "Data") and shall allow Health Boards or its Agent to conduct an audit of the Data at any time to ensure the Supplier's compliance with the Supply Contract and shall procure access for Health Boards and/or its Agent to the Supplier's premises where Data is kept. 

24.2. If any audit or inspection of the Data carried out in accordance with the above Clause, reveals that Health Boards has been overcharged for the Services, the Supplier shall, within seven days of receiving written notice of such overcharge from Health Boards, reimburse Health Boards the amount of the overcharge. 
24.3. The Supplier shall allow Health Boards or its Agent to conduct an audit of the performance of any Supply Contract to ensure full compliance with all other aspects of the Supply Contract at any time.  

24.4. The Supplier will, fully assist Health Boards or it’s Agents in the conduct of any audit.

24.5. During the audit Health Boards or its Agent will need to view the personnel files of Agency Workers. Therefore the Supplier shall, obtain the permission of all Agency Workers for Health Boards and/or its Agent to view the said personnel files in accordance with the requirements of data protection prior to acceptance of the Supply Contract.  
24.6. NHS Health Boards or its Agent reserves the right to make available any information obtained during the Audit to the Care Standards Agency, Work Permits UK, Social Services Departments, Public Health bodies, Inland Revenue, Counter-fraud Offices, the police, or other NHS regional or local framework agreement managers for the supply of these types of staff, or any other regulatory or investigatory body where it would be in the public or patient interest or a breach of UK Law has occurred.  Any commercially sensitive information and Personal Data shall be deleted prior to transmission, unless it is specific information that will be needed by such a body to investigate the matter.  For the avoidance of doubt Health Boards or its Agent are not in any way acting as agent for the Care Standards Agency, Work Permits UK, Social Services Departments, Public Health bodies, Inland Revenue, Counter-fraud Offices, the police or any other regulatory or investigatory body.  For the avoidance of doubt the purpose of the audit is to verify the Supplier’s compliance with the Supply Contract.
25. Annexes and Electronic Schedules

25.1. All of the documents and information provided by the Supplier to NWSSP whether submitted in response to the invitation to tender or in response to a request for additional information or clarification by NWSSP, whether provided in hard copy or in electronic form, shall be included in and be legally binding in respect of the ensuing Contract Agreement, especially with regards to the information provided under all Annexes.

26. Collusion and the Competition Act 1998
26. 1 The Supplier confirms that in preparing its bid it did not collude, and during the operation of the Supply Contract it will not collude, with any Contract Agency, supplier, or organisation and that it has not and will not discuss the terms and conditions of the Supply Contract or the Contract Price with any Agency, supplier or organisation (other than an Associated Company or a Sub-Contractor (as defined in these Conditions of Contract), provided that nothing in this Clause 26 (Collusion and The Competition Act 1998) shall prevent the Supplier from seeking professional legal advice in relation to the terms of the Supply Contract. A breach of this Clause 26.1 shall be a material breach not capable of remedy.

26.2 The Supplier shall comply at all times with the Enterprise Act 2002 and the Competition Act 1998.
27.
The Human Rights Act 1998

27.1 The Supplier shall, and shall use reasonable endeavours to ensure that its Staff and Agency Workers shall, at all times, act in a way which is compatible with the convention rights within the meaning of Section 1 of the Human Rights Act 1998.

27.2 The Supplier agrees to indemnify and keep indemnified the Health Boards against all loss, costs, proceedings or damages whatsoever arising out of or in connection with any breach by the Supplier of its obligations under Clause 27.1 above.

SECTION 2

CONTRACT PRICE AND PAYMENT TERMS
1. 
Hourly Rates 
1.1 
Hourly rates of pay to Agencies shall be as defined below in Table 1. 
1.2 
The hourly rates shown exclude National Insurance costs 
1.4
Payment under European Working Time Regulations 1998 and 1999 and Agency Worker Regulations 2010 are included as a part of the capped rate below and the Agency shall ensure that the Agency Worker receives the Working Time Regulation element of the total charge or is given paid annually leave for the correct holiday entitlement to reflect the Working Time Element of the total charge for each pay period.
1.6
The capped hourly rates of pay will be reviewed on an annual basis. 
Table 1

HOURLY RATES OF PAY TO AGENCY PER SHIFT
	STAFF SUPPLIED 
	DAYS

(Mon- Fri)

£
	NIGHTS

(Mon- Fri)
£
	SATURDAY

£ 
	SUNDAY

£
	BANK HOLIDAYS

£

	Unregistered
	17.56

	24.76
	24.76
	32.14
	32.14

	Registered / ODP
	30.30


	39.39
	39.39
	48.47
	48.47

	Registered Staff / Specialist
	37.46


	48.69
	48.69
	59.93
	59.93



Day 


– Monday to Friday 0800 – 2000 hrs


Night/Saturday 

– Monday to Friday 2000 – 0800 hrs, Saturday 0001 – 2359hrs


Sunday & Pub. Hol
– 0001 – 2359hrs

Specialist is defined as: - A&E, ITU, NICU, PICU, CCU, MIU & Midwifery.
2.
Payment to Agency Workers

2.1 
The Supplier shall pay the Agency Worker supplied in the provision of the Services regardless of whether the Supplier has received payment from the Health Boards in respect of that particular Agency Worker.

2.2 
The Supplier shall pay the Agency Worker supplied in the provision of the Services in accordance with, and shall comply with all requirements of, the Working Time Regulations 1998 and Agency Worker Regulations 2010.
2.3 
The Supplier shall ensure that for each pay period, the Agency Worker supplied in the provision of the Services is paid at the Hourly Pay Rate for the hours worked (excluding meal or rest breaks), as appropriate 
2.4
The Supplier shall comply with the provisions included under Part 2, Chapter 7 of the Income Tax (Earnings and Pensions) Act 2003 (“ITEPA 2003”), commonly known as “Agency Legislation”. For the purposes of this legislation, the Health Boards shall possess a right of supervision, direction or control as to the manner in which the Agency Worker provides the service.
2.5
The Supplier shall comply with its obligations under Chapter 10, ITEPA 2003, the “Off-Payroll Working legislation” (a.k.a. “IR35” legislation). The Supplier shall note that the Health Boards are “public authorities” for the purpose of the Off-Payroll Working legislation.

2.6
Before an Agency Worker engaged via a limited company (or other “Intermediary” for the purpose of the Off-Payroll Working legislation) is supplied to the Health Boards, the Supplier shall request written confirmation from the Health Boards as to whether the Off-Payroll Working legislation will apply to that Agency Worker’s assignment (unless the Supplier’s payment to that Agency Worker’s company or “Intermediary” is to be made subject to PAYE and NIC).
2.7
The Supplier shall not make a payment to an Agency Worker’s limited company (or other “Intermediary” for the purpose of the Off-Payroll Working legislation) without being subject to PAYE and NIC without first receiving written confirmation from the Health Boards that the Off-payroll Working legislation does not apply in respect of that Agency Worker’s assignment.
3.
Payment of Invoices
3.1 An invoice showing the sums due from Health Boards to the Supplier for the provision of the Services shall be regularly rendered on the Supplier’s own invoice form to Health Boards.  The intervals between the submission of an invoice and the payment of an invoice shall be agreed by Health Boards. The invoice shall be accompanied by a copy or copies (as the case may be) of the authorised timesheet(s) in accordance with Clause 5 of Section 3 unless specifically agreed to the contrary with Health Boards. The Supplier will offer to each NHS Trust the following invoice options and Health Boards will agree with the Supplier which of the following invoicing options shall apply:
a) One invoice per timesheet; or
b) One consolidated invoice for all timesheets for Health Boards during a particular calendar period (e.g. day, week or month).

3.2 The Supplier will submit invoices to Health Boards in accordance with the following:

a) A breakdown of their charges by name and band of Agency Worker, per shift type, shifts provided, hours worked;
b) The date of each work assignment, and each ward and department to which each invoice applies;
c) Payment to the Agency Worker (shown as an hourly rate and then multiplied by the number of hours worked);
d) The Total Cost
e) VAT (as appropriate);
f) The time for breaks taken during the relevant shifts which must be deducted from the hours worked 
Health Boards may request further information, in addition to the above, to be provided on the invoice. 
3.3 Agencies are required to pay NI contributions however invoices should contain details of National Insurance percentage and payment (in £0.00s sterling) for the Agency Worker but this figure should not be included in the final total
3.4 Where an Agency Worker begins work up to and including 7 minutes after their shift should have started the Supplier may charge for the Agency Worker from the previous quarter of an hour e.g. an Agency Worker starting at 7.07 may be charged for from 07.00. Otherwise the Supplier will charge from the next quarter of an hour e.g. an Agency Worker starting work at 07.08 will be charged from 07.15.  Where the Agency Worker begins work up to and including 8 minutes before the shift was due to start then the Supplier may charge for the Agency Worker from the previous quarter of an hour e.g. an Agency Worker starting work at 06.52 for a shift due to start at 07.00 may be charged for from 06.45. Otherwise the Supplier will charge from the next quarter of an hour e.g. an Agency Worker starting work at 06.53 will be charged for from 07.00
3.5 Health Boards may wish to pay via their invoices via Cheque, BACS, NHS Purchase Cards or Electronic Trading. The Supplier shall ensure that the preferred method is implemented.
3.6 All agencies are required to accept the E-Trading Specification (attached).  

3.7 All agencies are required to accept self-billing when requested 

4.
Travel Expenses
4.1 Unless otherwise agreed by Health Boards and prior to booking, Agency Workers will not be eligible for payment of travel expenses and these will neither be charged to Health Boards by the Supplier nor in turn paid to the Agency Worker however, in specific circumstances, Health Boards may wish to agree to pay specified amounts of travel expenses where the role requires this. These must be agreed with Health Boards in advance of being incurred and will be charged to Health Boards at cost, without the addition of the Supplier's Agency Fee, profit, or administration charges or other charges. 

4.2 The Supplier will liaise between Health Boards and the Agency Workers to ensure that all Agency Workers are aware of the situation with regard to travel expenses.

5.
Accommodation Payments
5.1 Unless otherwise specified by Health Boards, individual assignments for Agency Workers will not be eligible for accommodation provided either free of charge or on payment of a fee to Health Boards. In some specific circumstances or categories of booking Health Boards may wish to agree to provide specific types of accommodation and this will be detailed in any Supply Agreement.
6.
Placement Fees
6.1
If any Agency Worker takes up employment with Health Boards, as an employee of that Health Boards, whether as a Nurse, Operating Department Practitioners, Healthcare Worker or otherwise, the Supplier agrees and acknowledges that no introduction or placement or other fee of any kind whatsoever will be payable to the Supplier by Health Boards or Consortium. 
SECTION 3

SERVICE SPECIFICATION
1. Scope
1.1. The Supplier will be required to fulfil the nursing agency requirements of Health Boards in Wales and to provide the services of such Agency Workers or such categories thereof as were the subject of the Supplier's tender and to the extent that the same was accepted by NWSSP and Health Boards (as defined in the Contract).

1.2. The parties may set out in the Supply Contract the names of any Agency Workers registered with the Supplier whom either of the parties, within their discretion, does not wish to be engaged in the provision of the Services. Health Boards, when exercising this right, will ensure that they do not contravene disability, race or sexual discrimination legislation or any similar anti-discrimination legislation.

1.3. NHS Health Boards may require the Supplier to supply Agency Workers to work shifts or to work on a specific fixed term project. Where an Agency Worker is supplied to work on a fixed term project, the Supplier will notify and agree with the Agency Worker that the Agency Worker will be expected to work for the full term of the fixed term project.

1.4. NHS Health Boards' requirement for Agency Workers may constantly change and develop and the Supplier shall use its best endeavours to accommodate such changes and developments. 

1.5. The Supplier shall use its reasonable endeavours to develop a pool of Agency Workers who are familiar with Health Boards. The Supplier shall also ensure that each Agency Worker engaged or employed is aware that they should receive proper induction and orientation training (as specified by Health Boards and notified to the Supplier in writing), within an appropriate healthcare environment and shall ensure that each Agency Worker has a declaration signed by the Trust confirming provision of such training.  This declaration is to be maintained on the Supplier's personnel records for each Agency Worker.
2. Office Staff and Agency Workers

2.1. The Supplier needs foremost to be registered and remain so under the Care Standards Act 2000

2.2. The Supplier must employ sufficient Staff to ensure that the Services are provided at all times and in all respects, in accordance with the Supply Contract. The Supplier must ensure that a sufficient reserve of Staff is available to meet the Supplier's obligations during holidays or absences including a qualified deputy where appropriate.

2.3. The Supplier must ensure that all of its Office Staff are skilled, trained and experienced in the duties required of them and that they are properly and sufficiently trained and instructed with awareness of organisation configuration for the areas the agency assigns workers to. 
2.4. The Supplier must employ or engage for the purposes of the Contract only those Agency Workers who are skilled, qualified and experienced in the duties required of them and shall ensure that every such Agency Worker is properly and sufficiently trained and instructed and is aware of the responsibilities imposed on them by the Supply Contract or otherwise at law in the provision of Services with regard to; 

2.4.1. The task the Agency Worker has to perform

2.4.2. All relevant provisions of the Supply Contract.

2.5. The Supplier shall provide its Staff with a photo ID card form of identification which Staff shall display on their clothing at all times when they are on NHS Trust premises. This ID card must be renewed annually and must clearly show an expiry date.
2.6. The supplier shall ensure that all its staff employed or engaged in the provision of the services are aware that at all times they shall maintain proper standards of appearance and deportment whilst on LHB/Trust premises
2.7. The Supplier shall arrange for the immediate removal from NHS Trust premises of any Agency Worker or member of its Staff whenever the Health Boards reasonably requests this on grounds of competence or public interest. The Health Boards shall inform the Supplier in writing of the reasons for making that request as soon as reasonably practicable thereafter.

2.8. In instances where it becomes necessary for an Agency Worker to be removed from Trust premises, the Supplier shall arrange alternative cover immediately.
3. Recruitment Procedures

3.1. The Supplier shall comply with the recruitment process as set out in Annex 1
3.2. The Supplier shall comply with the requirements for a Staff Handbook as per Annex 3.
4. Placement Procedures

4.1. The Supplier shall ensure that each Agency Worker has the requisite qualifications and experience for the work undertaken and that the needs of both Health Boards and the Agency Worker are taken into account by the Supplier when considering the possible placement of an Agency Worker. This experience should be in accordance with the requirements defined under Clause 25 (person specification) 
4.2. The Supplier shall make the Agency Worker aware of all requirements relevant to undertaking a placement under this Supply Contract including NHS guidelines, professional and organisational Code of Conduct, general policies and procedures relevant to the placement, as communicated to the Supplier in writing. The Supplier must ensure that all Agency Workers have read and understood these via the completion of a signed declaration.
4.3. Occasionally Health Boards may request a CV that details the qualifications, training and employment history for a particular Agency Worker. The Supplier must provide this information promptly. 

4.4. The Supplier will inform each Agency Worker of the person within the NHS Trust to whom to report on arrival. The Supplier shall ensure that the Agency Worker produces an ID badge on arrival to facilitate clear identification as well as proof of valid NMC registration and driving licence if applicable.
4.5. The Supplier shall inform all Agency Worker that they must wear an ID badge at all times whilst working on the premises of Health Boards or otherwise carrying out duties for Health Boards. A failure to comply can result in the refusal of a placement and Health Boards reserve the right to charge a compensation fee for additional administrative work incurred in such instance.
4.6. Occasionally Health Boards may need to interview an Agency Worker prior to an assignment. Where this is necessary the Supplier will ensure that every reasonable opportunity exists for Health Boards to do so.

4.7. In order to ensure compliance with the Working Time Regulations, the Agency has a duty to make reasonable enquiries to ascertain how many hours in a week an Agency worker is working if the worker has other employment. The Supplier will make available on request from Health Boards such information as is known concerning any NHS appointments held concurrently with the assignment.
4.8. The supplier must ensure that all their registered nurses are fit to practice and this will include an assurance that all nurses have gone through appropriate revalidation when required to do so. 
4.9. If a Nurse is suspended, or is cautioned by, or fails to maintain registration or is removed from the register with the NMC, the Supplier shall inform Health Boards of this promptly in writing and shall ensure that such Nurses do not work for Health Boards as a Nurse or in any capacity. 
4.10. Similarly if an Operating Department Practitioner is suspended, or is cautioned by, or fails to maintain registration or is removed from the register with the Health Professions Council, the Supplier shall inform Health Boards of this promptly in writing and shall ensure that such Operating Department Practitioners do not work for Health Boards as Operating Department Practitioners or in any capacity. 
4.11. Similarly, if a Healthcare Assistant is suspended from, is cautioned by, or fails to maintain registration or is removed from the relevant register, (once the registration of Healthcare Assistants is introduced) the Supplier shall inform Health Boards of this promptly, and in writing, and shall ensure that such Healthcare Assistants do not work for Health Boards as HCSW or in any capacity. 
4.12. In all cases the Agency Worker shall be treated with respect and dignity and any decisions must be taken in consultation with the Agency Worker concerned
5. Timesheets
5.1. The Supplier will provide each Agency Worker with a multi-part timesheet in accordance with Health Boards requirements for each booking. The timesheet content and format will be agreed between the Supplier and individual Health Boards prior to the commencement of any contract. (N.B. An example has been provided to illustrate information required on the timesheet). 
5.2. It shall be the responsibility of the Agency Worker to obtain an authorised signature from an authorised person within the Health Boards on the completion of each shift, or where the booking is for longer than 7 consecutive calendar days per calendar week (working days as defined by the Health Board), to demonstrate that the Services were provided. The Trust will determine who is an authorised signatory. Where an authorised signature has not been obtained from Health Boards then an invoice in respect of the Service cannot be paid. It should be noted that the timesheet includes a declaration that staff have taken appropriate rest periods between shifts.
6. Office Staff Training

6.1. The Supplier shall provide training to those of its Staff who are engaged in the placement of Agency Workers in the following areas, and pursuant to the legislation below and also all subsequent amendments to the legislation:

6.1.1. The Care Standards Act 2014 and the Nurses Agencies (Wales) Regulations 2003 and/or Nurses Agencies (England) Regulations 2002.
6.1.2. Structure of the NHS including the experience, training and qualification requirements for Nurses and Healthcare Workers working in the NHS;

6.1.3. Immigration and Right to Work in the United Kingdom Regulations;

6.1.4. NMC Registration (Nurses only);

6.1.5. Working Time Regulations;

6.1.6. Occupational Health Regulations;

6.1.7. Health & Safety at Work Act 1974;

6.1.8. Management of Health & Safety at Work Regulations 1999; 

6.1.9. Manual Handling Operations Regulations 1992; 

6.1.10. Control of Substances Hazardous to Health Regulations 1988; (COSHH)

6.1.11. Reporting of Injuries, Diseases & Dangerous Occurrences Regulations 2013 (RIDDOR)
6.1.12. Lifting Operations & Lifting Equipment Regulations 1998; 

6.1.13. Provision and Use of Work Equipment Regulations 1998

6.1.14. Data Protection & FOI
6.1.15. Infection Prevention & Control 
6.1.16. Methods of access to policies and procedures relevant to NHS Trust/
6.1.17. Safeguarding Procedures
7. Contract Monitoring

7.1. NHS Health Boards or its Agent may at any time instigate review meetings to monitor and assess the Supplier's contract performance. The review meetings shall be attended by such persons involved in the provision of the Service as Health Boards or its Agent. Health Boards will endeavour to provide the Supplier with not less than 10 days notice of the meeting but in exceptional circumstances Health Boards reserve the right to give the Supplier not less than 7 days notice of the meeting.

7.2. The Supplier shall also attend a monthly monitoring meeting with Health Boards or its Agent if requested. Where the notice given for the meeting by Health Boards or its Agent is more than 14 calendar days, the Supplier shall make the following information available to Health Boards or its Agent at least 10 days in advance of any such meeting. Where the notice given by Health Boards or its Agent is less than 14 calendar days then the Supplier will ensure that the following information is provided to Health Boards at the meeting. The following list is not exhaustive and may be subject to expansion by Health Boards or its Agents:

7.2.1. Number of requests (and lead time to booking);

7.2.2. Number of bookings made per speciality, band, person specification and shift;

7.2.3. Number and percentage of the Supplier's cover of requests;

7.2.4. Number of cancellations by speciality, band, person specification & shift;

7.2.5. Comparison of band requested to band provided
7.2.6. Number of complaints received in respect of Agency Worker Services or Agency Services and action taken to address concerns raised 
7.3. NHS Health Boards, or its Agent, and the Supplier reserve the right to conduct an evaluation and review of the Supply Contract every 3 months including without limitation the performance of any person involved in the delivery of the Services for the Supplier. The Health Boards or its Agent shall be entitled to require the Supplier to provide such information and explanation for this purpose as it is obliged to provide under Clauses 7.1 and 7.2 above. 

7.4. Any variation to the Services arising from any review meeting, monitoring meeting or evaluation and review conducted in accordance with the provisions of this Clause shall be recorded in writing and signed by a duly authorised representative of both of the parties as being a true record of the meeting. Such record in writing must address all consequential amendments required to be made to the contract as a result of such variation. Variations will take effect as from the date specified in the signed record of variation and shall not have retrospective effect unless expressly provided for in such record.
8. Provision of Information

8.1. The Supplier will, within 5 working days of receipt of a request from Health Boards (NWSSP) or its Agent supply Health Boards with all or any of the following information:

8.1.1. Details of the payments made by Health Boards, and / or the total value of the Services requested by Health Boards and provided by the Supplier during any period specified by Health Boards; 

8.1.2. Details of the bands and specialities of any Agency Worker supplied and hours and shifts they have worked;

8.1.3. Any Records within the meaning of Clause 9 below, requested by Health Boards or its Agent;

8.1.4. Any other information reasonably requested by Health Boards or its Agent
8.1.5. The Supplier will promptly inform each Agency Worker of any changes in any Agency Worker's agreed rates of pay and of any information relating to infection control, outbreak of viruses and all other pertinent matters. The Supplier shall also circulate to each Agency Worker any information which the Health Boards requires to be so circulated.

9. Records

9.1. The Supplier shall, for a period of not less than seven years after the Termination Date of the Supply Contract retain and maintain all documents relating to the Supplier's conduct of its business.  All records shall be kept secure and reasonably accountable at all times.

9.2. The Records shall include insofar as they relate to the Services and/or the Supply Contract:

9.2.1. Regulation 17 Schedule 4 Nurses Agencies (Wales) Regulations 2003 and/or Nurses Agencies (England) Regulations 2002.
9.2.2. Financial Records;

9.2.3. The Records of all expenditure undertaken by the Supplier in relation to the Services;

9.2.4. Counterfoils or copies of all receipts issued by the Supplier in relation to the Services;

9.2.5. Records of tax, national insurance contributions and PAYE details relating to each Agency Worker; 
9.2.6. Records relating to the personal identification and qualifications of each Agency Worker who is or may be supplied by the Supplier and the Disclosure and Barring Service disclosures, police checks and ISA registration checks undertaken in respect of that Agency Worker.
9.2.7    Records of staff checks against the POVA list annually.
9.2.7. Training and Appraisal Records for each Agency Worker;
9.2.8. Particulars of any complaints made against the Supplier or against any Agency Worker supplied by the Supplier and of the action taken to resolve the complaint and to prevent its recurrence;

9.2.9. Details of any incidents of abuse or suspected abuse either against or by an Agency Worker supplied by the Supplier, and any action taken as a result;

9.2.10. Any written Records generated or maintained by the Supplier pursuant to Waiver 

9.2.11. Any written Records generated or maintained by the Supplier pursuant to Insolvency 
9.2.12. Any recruitment Records generated or maintained by the Supplier 

9.2.13. Any health or immunisation Records generated or maintained by the Supplier 

9.2.14. Booking records (by shift and by Health Boards) and Authorised Timesheets for each Agency Worker supplied
9.3. All records shall be kept in a secure environment and be reasonably accessible at all times

10. Unsolicited CVs

10.1. The Supplier will only submit Agency Workers' details, whether in the form of CVs or otherwise, in response to a request by Health Boards. The Supplier will not send unsolicited CVs to Health Boards unless otherwise agreed by Health Boards.

11. Compliance

11.1 The Supplier shall comply in all respects with all legislation, regulations, guidelines, standards and other Good Industry Practice relevant to the Supplier or the provision of the Services including, but not limited to, the following: (For the avoidance of doubt the Supplier shall procure that any Sub-Contractor shall comply with all of the obligations of the Supplier under this Clause 23 (Compliance):
11.1.1 The Care Standards Act 2000 and all regulations made there under.

11.1.2 NHS Employment Check Standards 2016
11.1.3 A Good Practice Guide on Pre-Employment Screening, Centre for the Protection of National Infrastructure, February 2008;

11.1.4 Healthcare Professionals Alert Notices 
11.1.5 The Healthcare Standards for Wales 2015, and subsequent revisions thereof Standards for Better Health.
11.1.6 Code of Practice for the International Recruitment of healthcare professionals, Department of Health, December 2004;
11.1.7 The Welsh Assembly Government’s National Minimum Standards for Nurses Agencies 2003 and subsequent revisions thereof.
11.1.8 Code of Practice for the Supply of Temporary Staffing, Department of Health, July 2002;
11.1.9   Employment Act 2008;

11.1.10 Health and Social Care Act 2008;

11.1.11 Code of Practice on Racial Equality in Employment 2006;

11.1.12 Fraud Act 2006;

11.1.13 Immigration, Asylum and Nationality Act 2006;

11.1.14 Work and Families Act 2006;

11.1.15 Safeguarding Vulnerable Groups Act 2006;

11.1.16 Transfer of Undertakings (Protection of Employment) Regulations 2006; 
11.1.17 Gender Recognition Act 2004;

11.1.18 Conduct of Employment Agencies & Employment Businesses Regs 2003; 
11.1.19 Health and Social Care (Community Health and Standards) Act 2003;

11.1.20 Restriction of Practice and Exclusion for Work Directions 2003;

11.1.21 Employment Act 2002;

11.1.22 Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002;

11.1.23 Nurses Agencies Regulations 2002;

11.1.24 Paternity and Adoption Leave Regulations 2002;

11.1.25 Part-time Workers (Prevention of Less Favourable Treatment) Regs 2000; 
11.1.26 Management of Health and Safety at Work Regulations 1999;

11.1.27 Maternity and Parental Leave Regulations 1999;

11.1.28 Protection of Children Act 1999;

11.1.29 National Minimum Wage Act 1998;

11.1.30 Working Time Regulations 1998;

11.1.31 Employment Rights Act 1996;

11.1.32 Trade Union and Labour Relations (Consolidation) Act 1992;

11.1.33 Sex Discrimination Act 1975;

11.1.34 Health and Safety at Work Act etc 1974;

11.1.35 Rehabilitation of Offenders Act 1974;

11.1.36 Employment Agencies Act 1973
11.1.37 Agency Worker Regulations 2010
11.1.38 The conduct of Employment Agencies & Employment Businesses Regulation 2016 (updated in 2016)

11.1.39 all future legislation and regulations whether under United Kingdom or EU law, guidelines, standards and Good Industry Practice which may amend, supplement or replace the above during the term of the Framework Agreement and/or the Supply Contract.
11.1.40 Welsh Government’s Code of Practice for the Prevention and Control of Healthcare Associated Infections (2014)
11.2
If the legislation referred to in Clause 11 imposes more onerous obligations on the parties than are required by the Supply Contract then for the avoidance of doubt it is acknowledged that the more onerous legislative provisions will apply to the performance of the Services notwithstanding the provisions of the Supply Contract. If the legislation imposes less onerous obligations than are imposed by the Supply Contract it is the obligations imposed by the Supply Contract which shall apply.

11.3
Without prejudice to any other right or remedy under the Supply Contract, Health Boards, or its Agents shall have the right at any time, with or without notice, to conduct an audit of the Supplier’s compliance with its obligations under this Clause 11 and the Supplier shall co-operate with Health Boards and its agents to enable that audit to take place.

11.4
If Health Boards or its Agent wishes to conduct an audit under Clause 11 it shall be entitled to require the Supplier to produce such documentation and information or explanations as Health Boards may reasonably require in order to conduct the audit and the Supplier shall comply with that request within 14 days of having received written notice from Health Boards of such a request specifying the information, explanation and documentation required.

11.5
If the Supplier wishes to supply Nurses in accordance with the Supply Contract (with the exception of any Supplier that only wishes to supply operating department practitioners registered with the HPC) then the Supplier must be registered with an appropriate Body. For Agencies based in Wales this must include applicable registration with Care Social Service  Inspectorate Wales in accordance with the Care Standards Act 2000 (Nurses Agencies Regulations 2003) and for Agencies based in England this must include registration with the Care Quality Commission (CQC) Inspection in accordance with the Care Standards Act 2000 (Nurses Agencies Regulations 2002) If the Supplier fails to maintain its registration with the aforementioned Bodies, it will be in breach of the Supply Contract and in this respect will not be able to supply Nurses under any Supply Contract whilst unregistered
11.6
Any Supplier that wishes to supply Healthcare Workers to Health Boards patients, working within the patient's homes and providing personal care must be registered at all times as a Domiciliary Care Agency, by the Care and Social Services Inspectorate for Wales. In accordance with the Care Standards Act 2000 if the Supplier fails to maintain its registration with the Care and Social Services Inspectorate for Wales in accordance with the aforementioned it will be in breach of the Supply Contract and in this respect and will not be able to supply Healthcare Workers to provide personal care to patients within the patient's home environment.
12 
Rehabilitation of Offenders Act, Disclosure and Baring Service Checks and ISA
12.1 By reason of the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975, the provisions of Section 4(2) and paragraph (b) of Section 4(3) of the Rehabilitation of Offenders Act 1974 do not apply to persons whose deployment is concerned with the provision of health services and which would enable such persons, as reasonably expected in the course of their assignment with the Health Boards, to have access to children or other vulnerable persons and/or access to persons receiving clinical services and/or medical services.

12.2 The Supplier shall ensure that all potential Agency Workers to be supplied or seeking to be supplied in the provision of the Services to the Health Boards and who may reasonably be expected in the course of their normal duties on that assignment to have access to children or other vulnerable persons and/or access to persons receiving clinical services and/or medical services:

12.2.1 are questioned by the Supplier concerning their Convictions; and

12.2.2 before any such Agency Worker is supplied in the provision of the Services to the Health Boards, and thereafter on annual basis, the Supplier has obtained and received the results of a satisfactory enhanced disclosure for that Agency Worker from the Disclosure and Barring Service in accordance with clause 12.2.2.1 below.

12.2.2.1 In the case of an Agency Worker who may reasonably be expected in the course of their normal duties under the assignment with the Health Boards to have access to persons receiving clinical services and/or medical services and to regularly care for, supervise, train or be in sole charge of a person aged under 18 or a person aged 18 or over who is a vulnerable adult, as defined by the Police Act 1997 (Enhanced Disclosure and Barring Service Certificates; Protections of Vulnerable Adults) regulations 2002, the Supplier shall itself obtain and have received the results of a satisfactory enhanced disclosure from the Disclosure and Barring Service before the Supplier deploys any such Agency Worker in the provision of the Services to the Health Boards. This disclosure shall include checks of the Protection of Children Act list and the Protection of Vulnerable Adults list (as appropriate).

12.2.3 from such date that ISA status checking becomes available, the Supplier has obtained and received the results of a Regulated Activity registration status check for that Agency Worker with the ISA before that Agency Worker is supplied in the provision of the Services to the Health Boards.

12.3 
The Supplier shall provide evidence to the Health Boards in writing that the results of the enhanced disclosures and ISA ‘regulated activity’ registration status as required by Clause 12.2.2.1 and 12.2.3 above are satisfactory.

12.4 
The Supplier shall ensure that any Agency Worker:

12.4.1 who discloses any Convictions upon being questioned about their Convictions in accordance with Clause 12.2.1 above; or

12.4.2 who is found to have any Convictions following receipt of the enhanced disclosure from the Disclosure and Barring Service in accordance with Clause 12.2.2 above;


shall not be supplied in the provision of the Services to the Health Boards, without 
having 
received the prior written consent of the Health Boards. In cases where 
previous convictions are disclosed to the Supplier, the Supplier should, following 
agreement with individual Agency Worker, discuss the details with the Health Boards 
to determine whether they are acceptable to the Health Boards in respect of the 
assignment to the post 
in question.
   12.5 
The Supplier shall ensure that an Agency Worker:
12.5.1 in relation to whom enhanced disclosures have not been obtained by the Supplier from
12.5.2 whose ISA registration status shows them to be ‘not registered’ with the ISA or barred from undertaking regulated activities; shall not be supplied in the provision of the Services to the Health Board.
12.6 
Prior to the deployment of an overseas Agency Worker in the provision of the Services who has entered the United Kingdom and/or become resident in the United Kingdom (either temporarily or permanently) within the six (6) month period immediately prior to their recruitment by the Supplier, the Supplier shall 
ensure that:

12.6.1 it obtains a satisfactory police check from that overseas Agency Worker’s country of origin which shows no relevant Convictions in accordance with Clause 12.1 above and that the police check obtained is not more than three (3) calendar months old at the point of recruitment;

12.6.2 it validates the police check with the originator; and

12.6.3 it questions the overseas Agency Worker concerning their Convictions in accordance with Clause 12.2.1 above;

12.6.4 it has obtained and received the results of a satisfactory enhanced disclosure for that Agency Worker from the Disclosure and Barring Service in accordance with Clause 12.2.2 above and thereafter on an annual basis; and

12.6.5 it has obtained and received the results of that Agency Worker’s Regulated Activities registration status check with the ISA.

13.
Agency Worker Appraisals and Management

13.1
The Supplier shall comply with the Agency Worker Revalidation, Appraisal and Management operational policies and procedures as set out at Annex 4.

14.
Complaints Procedure

14.1
The Supplier shall comply with the Complaints operational policies and procedures as 

set out at Annex 6
15.
Capacity and Capability 

15.1
The Supplier shall employ or engage sufficient, appropriately qualified and trained, 

Staff and shall employ or engage suitably qualified Agency Workers to ensure that 

the Services are provided at all times and in all respects in accordance with the 


Supply Contract.

16.
Agency Worker's Obligations

16.1
The Agency Worker is required when arriving for an assignment to seek information 

to orientate themselves to the specific area from the Nurse in Charge for example 

location of emergency equipment and local fire evacuation procedures, local  


“challenging situations” and “violent episode” guidance.
16.2

The Supplier shall ensure that each Agency Worker adheres to Health Boards 
policies and procedures including those relating to infection prevention and personal protective equipment (PPE), fire, information governance, safeguarding, medicines management, dress code, manual handling and health and safety. Health Boards will be responsible for providing policies and will inform the Supplier in writing of any Agency Worker's breach of such policies and procedures of which it is or becomes aware and the Supplier shall promptly take action to remedy such breach.
16.3    

The Supplier shall advise the Agency Worker of the need to inform the Supplier if the 
Agency Worker has: 
a) been under investigation or subject to cautions, reprimands or prosecution by the police after a DBS check was undertaken by the Supplier 
b) or been under been under investigation or reprimands by their own professional body
c) or been under investigation by NHS Counter Fraud Service Wales (CFS )
If any Agency Worker reports such an incident to the Supplier then the Supplier shall take appropriate action in accordance with the Supply Contract and the Supplier’s policy and procedures with regards to such matters.

16.4  The agency worker has a responsibility to inform those supervising their duties if they 
do not feel competent to perform a duty or task.

17.
Service Availability

17.1
The Supplier's standard hours of business shall be no shorter than 8.00 to 18.00 Monday to Friday excluding Bank Holidays.  The Supplier shall ensure that a suitable member of its Staff can be contacted by Health Boards at any time outside such hours of business should Health Boards so require.

18.
Booking Arrangements 
18.1  The Supplier shall respond to all requests for the provision of the Services as quickly as possible and in any event, unless otherwise agreed in writing with the Health Boards, within the response times referred to in the table below. For the avoidance of doubt, the response times shall commence from the time that the Supplier receives the booking, or request, for the provision of the Services from the Authorised Officer.
The response times are detailed in the table below:
	Booking Notice Period Given
	Supplier’s Response Time

	< 1 working day
	30 minutes

	1 working day
	2 hours

	2 to 3 working days
	4 hours

	4 working days
	1 working day

	5 to 10 working days
	2 working days

	10 working days >
	4 working days


18.2
The Supplier shall keep Health Boards informed of the status of any bookings for 


Agency Workers that have yet to be satisfied.

18.3
The Supplier shall compile and maintain an accurate database of information relating 

to the hours worked by each Agency Worker.

18.4
The Supplier shall not put forward an Agency Worker to Health Boards for any 

             booking unless and until it has obtained the agreement of the Agency Worker to fulfil 

 that booking.

18.5
The Supplier shall accept that there will be no cancellation fee. 
18.6
Where an Agency Worker arrives for duty due to an inability by the Supplier to 


contact them or to notify them of such cancellation, then Health Boards will employ 

the Agency Worker for the duties contracted, for a minimum shift of 2 hours. The 


Supplier must however ensure that all reasonable effort is made to contact 


individuals.
18.7
The Supplier shall notify Health Boards of its need to cancel the supply of an Agency Worker at least 4 hours before such Agency Worker is due to commence a shift. If the Supplier fails to provide Health Boards with such notice or where a worker fails to report for duty the Supplier acknowledges that Health Boards will suffer actual financial loss as a result. Health Boards will endeavour to find a substitute Agency Worker but if no such substitute Agency Worker who is reasonably acceptable to Health Boards is available without Health Boards incurring significant additional expenditure the Supplier shall credit Health Boards (by way of liquidated damages and as a genuine pre-estimate of the losses incurred by Health Boards in such circumstances) with 50 % of the value of the first booked shift if the Supplier cannot supply a substitute Agency Worker reasonably acceptable to Health Boards within such 120 minute period. 
18.8
As each booking is referred to the Supplier by Health Boards, the Supplier shall 

            ascertain whether the Agency Worker required will be required to undertake 


Exposure Prone Procedures (see Annex 2 Clause A2.4b for the details of Exposure 

Prone Procedures.) The Supplier shall then ensure that any Agency Worker provided 

by the Supplier to undertake assignments that involve Exposure Prone Procedures 

shall have the requisite immunity levels to undertake these types of assignments. 

19.
Health and Safety 

19.1
The Supplier shall liaise with Health Boards to ensure that the Supplier understands 

and complies with what it must provide by way of training to its Staff and Agency 
                

Workers in order to meet Health Boards health and safety policies and 

           

procedures. 

19.2
The Supplier shall ensure that each Agency Worker is aware that they must inform 

the Supplier if they are pregnant, or become injured or diagnosed with any condition. 

Where the Supplier is aware that an Agency Worker has become pregnant, injured or 

has been diagnosed with a medical condition, the Supplier shall ensure that NHS 

Health Boards is aware of the identity of any Agency Worker with any such injury or 

condition prior to a shift  (or, where applicable, a history of such injury or condition) so 

that Health Boards can ensure they are not exposed to any risk which might 


aggravate such injury or condition and that the Agency Worker is declared fit for 


employment by the Supplier's occupational health practitioner.
19.4
The Supplier shall ensure that every Agency Worker is aware of their responsibility 

immediately at the start of a first shift to become familiar with and comply with NHS 

Health Boards' general policies including, without limitation, those relating to training 

and to “crash call” procedure, ”challenging episodes” and “violent episode” policies. 

The Supplier shall liaise with Health Boards to obtain sufficient information on its 


procedures to inform the Agency Worker, and to ensure they report to the Nurse in 

Charge at the commencement of each shift to enquire about the above procedures.
19.5
The Supplier will take all such steps as Health Boards may from time to time in 


writing reasonably request to exchange information and provide Agency Workers with 

the information to assist Health Boards, to comply with the obligations of the 


Health and Safety at Work Act 1974 and the Management of the Health & Safety at         Work Regulations 1999  in relation to the Agency Worker.
19.6
 The Supplier shall complete the Health Boards Prescribed Risk Assessment ( See Annex 2b) as agreed from time to time and return this to the Health Board at least 48 hours before any Agency Worker commences a shift. The Supplier shall abide by the Data Sharing as set out in Annex 9. 
20.
Health and Immunity
20.1
The Supplier shall comply with the Occupational Health and Immunity operational 

policies and procedures as set out at Annex 2
21.
Infection Prevention and Control
The Supplier shall ensure that every Agency Worker is fully engaged in the process of Infection Prevention and Control and co-operate with Health Boards to enable each organisation to meet its obligations under the Code of Practice for the Prevention and Control of Healthcare Associated Infections (2014)
The Supplier shall ensure that every Agency Worker is compliant with current Standard Infection Control Precautions training.

The Supplier shall ensure that every Agency Worker is aware of their responsibility immediately at the start of a first shift to adhere to the Health Boards’ Infection Prevention and Control policies and protocols, including, but not limited to, World Health Organisation’s My 5 Moments for Hand Hygiene, correct donning and doffing procedures for the use of Personal Protective Equipment (PPE), Fit Testing appropriate to the respirator mask in use, safe handling and disposal of sharps and prevention and management of inoculation exposure.
22.
Training

22.1
The Supplier shall comply with the Training operational policies and procedures as 

set out at Annex 5
23
Uniform

23.1
The Supplier shall advise each Agency Worker that they must wear the uniform which clearly identifies them as agency workers, together with the identification badge 
referred to in Clause 2.5 of Section 3, or adopt the standard of dress approved by
Health Boards. In the case of an Agency Worker who is not, because of the work 
they are involved in, required to wear a uniform then Health Boards shall specify its required dress code in respect of such person.

23.2
The Supplier shall provide its staff with an identification badge, which shows the 


Agency Worker's name, the name of the Supplier, a recent photograph of the Agency 

Worker and an expiry date for that Identification Badge. The Identification Badge shall 

bear the date of its expiry and is to be replaced by the Supplier as the expiry date is 

reached where the Agency Worker continues to be supplied by the Supplier in and 

about the provision of the Services.
24
Computer Access

24.1
Health Boards shall provide copies of written computer security policy and 


procedures to the Supplier on request. The Supplier shall ensure that all Agency staff 

must comply with existing Health Boards Information Governance policy. 
25.
Security

25.1
Whilst on Health Board premises the Staff and the Supplier’s Agents shall 


comply with all security measures implemented by Health Boards in respect of 


personnel and other persons attending those premises. The Supplier shall advise the 

Agency Workers of the need to comply with all security measures implemented by 

Health Boards in respect of personnel and other persons attending those 


premises. Health Boards shall provide copies of its written security procedures to 

the Supplier on request.
25.2
The Supplier shall co-operate with any investigation relating to security which is 


carried out by Health Boards or by any person who is responsible to NHS 


Health Boards for security matters and when required by Health Boards 



representative:


25.2.1
shall use its best endeavors to make any Agency Workers and the Supplier's 

Staff and agents identified by Health Boards' representative available to be 


interviewed by Health Boards representative, or by a person who is responsible to 

Health Boards for security matters, for the purposes of the investigation. Agency 


Workers and its Staff and agents shall have the right to be accompanied by the 


Supplier's representative and to be advised or represented by any other 



person who is not acting in a qualified legal capacity and whose attendance at the 

interview is acceptable to Health Boards' representative and the Supplier's 


representative; and

25.2.2
shall, subject to any legal restriction on their disclosure, provide all 
documents, records or other material of any kind which may reasonably be 

required by Health Boards or by a person who is responsible to NHS 


Health Boards for security matters for the purposes of the investigation so long 

as the provision of that material does not prevent the Supplier from 


performing the Services. Health Boards shall have the right to retain any 

such material for use in connection with the investigation and, so far as 


possible, shall provide the Supplier with a copy of the material retained.
25.3
The Supplier shall also co-operate with any investigation relating to security which is 

carried out by NHS Counter Fraud Services Wales or local counter fraud services as 

detailed above.25.2.1 and 25.2.2
26
Person Specifications 


The Supplier shall ensure that all Agency Nurses, Operating Department Practitioners and Health Care Assistants supplied to Health Boards are able to supply Nursing, ODP or Healthcare services to the level determined by individual NHS Trusts in their post foundation knowledge and skills framework outlines, in accordance with the Person Specifications supplied.
27     Back fill for continuing care packages

The scope of this contract includes care of patients in the acute sector together with back fill of continuing care shifts in a patient’s own home as and when these should occur. 
CORE CRITERIA 








Annex 1
RECRUITMENT
A1.1
The Supplier shall operate clear written processes and procedures for the recruitment and selection of Agency Workers which meet all the requirements of legislation and employment law including that relating to equal opportunities and anti-discrimination practice. In particular the Supplier shall comply with all Department of Health Guidelines on International Recruitment and the Department of Health’s Code of Practice for the Supply of Temporary Staff to the NHS (published June 2002).

A1.2
The Supplier shall ensure that its recruitment processes and procedures are operated so that only questions relevant to the anticipated work are asked during a potential Agency Worker's interview. The selection of Agency Workers must be based on merit.

A1.3
All Agency Workers supplied to Health Boards must be able to demonstrate their clinical competence, qualifications and skills to meet Health Boards' needs.
A1.4
Prior to an Agency Worker being interviewed, the Supplier shall ensure that the Agency Worker completes an application form that meets the requirements of legislation and requests full details of that Agency Worker's previous employment history. Where the previous employment history is not continuous, and shows gaps between employers, the Supplier should question the Agency Worker to establish the reasons for such gaps. 

A1.5
The Supplier shall undertake individual face-to-face selection interviews in a location that is secure and private for all potential Agency Workers that are short-listed and may be recruited. The interview must take place before that person is supplied to Health Boards. In the case of Agency Workers being recruited from abroad, if initial interviews are conducted by telephone or video conference, face-to-face interviews must be held once the Agency Worker is in the UK prior to that Agency Worker being supplied under the Services.

A1.6
The Supplier shall use only suitably trained and experienced personnel to undertake interviews. The interviewer must have relevant Nursing or ODP experience and be of a more senior band/level to the applicant. The interviewer shall also have qualifications and relevant experience or training in interviewing techniques and shall be able to assess, select and place Agency Workers with Health Boards according to their qualifications, competencies, clinical experience and skills. 
A1.7
A written record of the formal interview conducted by the Supplier with the Agency Worker shall be retained. This is to include (but not limited to) the date of the interview, where the interview was undertaken and the name of the interviewer. 
A1.8
The Supplier shall ensure that the following information for each Agency Worker is obtained and verified by the Supplier at recruitment:
a) Their full name and address

b) Their date of birth

c) Verified personal identification and a recent photograph (the Supplier is required to see the original of the Agency Worker’s passport, or the original or a copy of their birth certificate. A photocopy of one of these documents is to be maintained on the Agency Worker’s file) 

d) A full curriculum vitae or employment history and evidence of all previous, relevant training undertaken

e) Details of next of kin, together with an emergency contact telephone number

f) Confirmation that the Agency Worker can communicate clearly and effectively in English (i.e. they are readily able to understand and be understood)

g) A copy of the Agency Worker's driving licence that legally allows them to drive in the UK (as necessary in respect of the duties to be carried out by that Agency Worker)
h) Copies of References-The Supplier must as a minimum obtain 2 references, one from each of the most recent engagements held by the Agency Worker (i.e. either the employing healthcare body if previously directly employed by a healthcare body or by the employing/engaging agency if previously working as an agency worker) and must contain details of work undertaken during these engagements. The references must be provided by the Agency Worker’s previous line managers (i.e. more senior personnel at their previous employer/agency) and must be obtained from the business address of the previous employer/ agency. The reference must clearly show the relationship between the referee and the Agency Worker in that appointment to establish that the reference is from the Agency Worker’s previous line manager (e.g. Line Manager, Ward Manager etc.). Where a particular line manager has left the employ of the Agency Worker’s previous employer then the reference should be sought from the personnel department, or hospital management at the previous employer for that particular Agency Worker, unless the previous employing organisation has in the interim ceased to trade. The Supplier shall use its best endeavours to ensure that these references are relevant to each speciality in which the Agency Worker may be placed under the Supply Contract.
i) Where the Agency Worker is a qualified Operating Department Practitioner evidence of their ongoing registration with the Health Professions Council of eligibility to practice as an Operating Department Practitioner. 
j) In the case of a Healthcare Worker, once the registration for Healthcare Workers is introduced within the UK, the personal identification number supplied by the AHP (or the body appointed to manage and maintain the registration of Healthcare Workers), confirmation of all of the foregoing from the AHP (or the body appointed) and evidence of ongoing registration with the AHP (or the body appointed) of eligibility to practice as a Healthcare Worker (the Supplier may use a print out from the AHP’s computer system (if introduced) to confirm the aforementioned details).  
k) In the case of a Nurse, the personal identification number supplied by the NMC, all references to the expiry date of the Nurse's registration, written confirmation of all of the foregoing and evidence of ongoing registration with the NMC of eligibility to practice as a Nurse. (The Supplier may use a print out from the NMC’s computer system to validate and confirm the aforementioned details). 
l) In the case of a Nurse registered with the NMC:

Which part of the register the Nurse is on;

What additional nursing certificates (if any) are held by the Nurse; and

Details of the revalidation and the continuing professional development of the Nurse.
m) In the case of a Nurse, information as to whether the Nurse is suspended from duty with any organisation or with the NMC. At recruitment the Supplier will advise the Nurse that they must inform the Supplier if they are under investigation by the NMC or suspended from duties by another employer, or agency.

n) Where an Agency Worker claims to have obtained additional certificates or qualifications (other than NMC), copies of such certificates and proof of any other such qualifications, which shall be retained on the file of the Agency Worker concerned the Supplier shall have previously viewed the originals of such certificates or evidence of such other qualifications
o) The Supplier must ensure that Agency Workers who are not British Citizens or EC nationals and who have not been granted permanent status in the UK have the necessary Home Office permission to work. The Supplier will make available, on request from Health Boards, the relevant evidence as to Home Office status and permission to take employment including the Agency Worker's work permit number The Supplier must view and maintain a copy of the Agency Worker's immigration status and eligibility to work from the Home Office on the personnel records of the Agency Worker

p) Details of results of an "Enhanced Disclosure'" including POCAL and POVAL lists from the Disclosure and Barring Service performed in respect of the Agency Worker. The Supplier must maintain on the personnel records a photocopy of the top section (above confidential information) of the previous Enhanced Disclosure undertaken for the Agency Worker.

q) Annual POVA checks will be required for agencies registered as Domiciliary Care providers as stipulated in Domiciliary Care Wales Regulations 2004 and also for nursing agencies
r) Where the Agency Worker has entered the UK within the previous 6 months period prior to recruitment, the Supplier shall ensure that in addition to the aforementioned a police check has been undertaken within the previous 3 month period from the date of recruitment with their country of origin and is verified by the Supplier with the originator, a copy of this is also to be maintained on the personal records of the Agency Worker.
s) A current statement of good general health and a certificate of fitness to work from an occupational health service, or suitably trained and experienced Nurse or general practitioner, as referred to in Annex 2 

t) Details of current immunisations and test results as referred to in Annex 2. The Supplier shall check that the Agency Worker has and at all times henceforth maintains up to date immunity in respect of the illnesses listed in clause A2.4c
A1.10
The parties agree and acknowledge that the Agency Worker is either self-employed or employed by the Supplier and that no employment relationship between the Agency Worker and Health Boards exists or is to be implied. The Supplier shall fully and effectively indemnify and hold harmless Health Boards and the Secretary of State for Health against any claim brought by any person who is or has been an Agency Worker or who purports to represent any such person to the extent that such claim relates to that person's employment (by any employer) or termination of such employment including without limitation any claim under the Transfer of Undertakings (Protection of Employment) Regulations 1981 (as amended) in respect of the Services.

A1.11
The terms of the Agency Worker's relationship to the Supplier must be given to the Agency Worker in full and in writing before the Supplier accepts the Agency Worker for work. These terms must include a provision entitling the Supplier to disclose to Health Boards for audit and other legitimate purposes any personal information which the Supplier hold about an Agency Worker.
A1.12
The agency worker may be required to move from the originally booked ward in order to maintain patient safety.  
CORE CRITERIA 








Annex 2
HEALTH AND IMMUNITY
A 2.1 
The Supplier shall ensure that each Agency Worker prior to being supplied in the provision of the Services, has:

a)         undergone comprehensive health screening conducted by a competent occupational health service; and

b)
current health clearance/immunisations and test results relevant to the duties the Agency Worker is expected to perform and in accordance with latest Health Service guidelines as referred to in this paragraph 4 (Health Immunisation).

A 2.2 
If the Supplier does not have its own occupational health service that meets the requirements of paragraph 4.3 below, it must establish contractual arrangements with either an NHS body that offers an occupational health service or other competent occupational health service, to ensure that expert and comprehensive health assessments are undertaken on all Agency Workers prior to being supplied in the provision of the Services.

A 2.3 
The Supplier shall be responsible at all times for ensuring that its chosen occupational health service complies with the latest Health Service guidelines regarding healthcare workers and health clearance/immunisation against infectious diseases and that any contractual arrangement incorporates the following requirements:

a)
The occupational health service provider shall only use people who have the necessary skills, qualifications and competencies to undertake their work;

b)
There is at least one fully qualified occupational health nurse who has a recordable qualification with the NMC as a specialist practitioner. Other nurses working for the occupational health service provider shall have the necessary skills, qualifications and competencies for their work;

c)
The occupational health service provider has a formal contractual agreement with a specialist occupational health physician who will be accountable for the medical quality standards being undertaken by the occupational health service provider. This person can be referred difficult cases. The specialist occupational health physician will be eligible for inclusion in the GMC’s Specialist Register;

d)
Other doctors working for the occupational health service provider shall have the necessary skills, qualifications and competencies for their work. This normally means that their minimum qualification should be the Diploma in Occupational Medicine; and

e)
The specialist occupational health nurse and specialist occupational health physician as referred to in paragraphs B and C above, must be involved as part of their duty in the strategic management of the department and the quality assurance arrangements for the service.

A2.4 
The Supplier shall be responsible for ensuring that comprehensive health screening is undertaken for all Agency Workers at recruitment and in any event before they are supplied in the provision of the Services and thereafter on an annual basis, unless the Agency Worker has spent a period of three (3) months or more outside of the United Kingdom, in which case their health assessments should be updated before they are once again supplied in the provision of the Services.

A 2.5 
The occupational health service shall issue a certificate of fitness for employment, as set out in


Annex 2a (Certificate of Fitness for Employment) and as amended, supplemented or replaced from time to 
time, or other Good Industry Practice standardised form that satisfies the requirements described in 
this Paragraph 4 (Health Immunisations), to the Supplier in response to the comprehensive health 
screening undertaken on the Agency Worker prior to the Agency Worker being supplied in the provision of 
the Services. The Supplier shall meet all costs associated with such health clearances.

A 2.6 
The Supplier shall ensure that the Agency Worker will not be supplied in the provision of the Services unless the comprehensive health screening undertaken in accordance with paragraph 4.1 above, has established that the Agency Worker:

a)
is capable of undertaking the duties required of them;

b)
has demonstrated the required levels of immunity or received immunisation, as appropriate, in respect of the following diseases, in accordance with latest Department of Health guidelines regarding healthcare workers:
(i) Hepatitis B;

(ii) Measles;

(iii) Mumps;

(iv) Rubella;

(v) Tuberculosis;

(vi) Varicella; and
c)
in the case of an Agency Worker who may reasonably be expected in the course of their normal duties to perform Exposure Prone Procedures, in addition to the requirements of paragraph A 2.6 above, has demonstrated that the required blood tests using identified, validated samples have been conducted and appropriate negative results for the following diseases have been received:
(i) Hepatitis B;

(ii) Hepatitis C; and
(iii) H I V
A 2.7
All records of an Agency Worker’s health clearance/immunity or immunisations received must be 
documented in the English language and be verified and signed, or stamped, by a suitably 
qualified clinician 
with relevant occupational health experience. All signatures must be legible.

A 2.8   The Supplier shall make, in a way that cannot be altered, and retain on the Agency Worker’s

file along with the Certificate of Fitness for Employment, in accordance with paragraph A 2.5 above, clear copies of all relevant health clearance/immunisations and other health records/documentation seen by the Supplier.

A 2.9
The Supplier will ensure that at recruitment and prior to being supplied in the provision of the

Services, the Agency Worker complies with the health clearance/immunisation and testing requirements as set out in this Annex (Health and Immunity). The health clearance requirements are not exhaustive and will be reviewed by Health Boards or Welsh Health Supplies on a regular basis to ensure that the Agency Workers supplied in the provision of the Services posses the relevant and recommended levels of health clearance/immunisations/vaccinations/health screening as required by the UK Health Departments and the Authority to ensure the safety of the Agency Worker and other healthcare workers, patients and the public.
A 2.10
The Authority may request to see and the Supplier shall thereby supply clear copies of each Agency Worker's medical/health assessment certificates and/or clear copies of all vaccination/immunisation certificates or other relevant records. These certificates/records will be presented to the Authority by the Supplier or the Agency Worker, when requested. The Supplier shall ensure that the Agency Worker will if requested by the Authority produce to the Authority before they are involved in the assignment, all relevant certificates or records to prove that the Agency Worker complies in all respects with this Paragraph 4 (Health Immunisation), the Supply Contract and Special Terms (if any).
A 2.11 The Supplier shall inform each Agency Worker of the Authority’s requirement for the Agency Worker to declare before each occasion on which they are supplied in the provision of the Services that he is fit to practice at that time and to allow the Authority to comply with its obligations. The Supplier acknowledges that the Supplier will be required to provide an alternative Agency Worker if an Agency Worker cannot give this declaration truthfully. The Supplier shall use its reasonable endeavours to ensure that the Agency Worker shall not declare himself to be fit to practice if he is suffering from any of the following conditions: vomiting, diarrhoea or a rash.

A 2.12
Prior to being involved in the assignment under the Supply Contract, the Authority may (but not unreasonably or vexatiously) request that the Agency Worker supplied in the provision of the Services undergoes a medical examination performed by the Authority or any person appointed on the Authority’s behalf. The Authority shall instruct the Agency Worker of the circumstances and reasons for the medical examination. Unless the medical examination demonstrates that it is safe for that Agency Worker to do so, the Authority reserves the right to reject any Agency Worker whom it considers to be unsuitable for the relevant normal duties the Agency Worker is expected to perform on that assignment and/or where the Agency Worker declines to undergo such medical examination.
A2.13
Prior to being involved in the assignment under the Supply, the Supplier shall complete and supply to the Authority within 48 hours of the assignment an up to date Risk Assessment in the prescribed form as agreed from time to time ( which is dated no more than 6 months before the assignment and must be reviewed immediately if there is any material change)

Annex 2a
Certificate of Fitness for Employment

1 In accordance with paragraph A 2.5 of Annex 2 (Health and Immunity) the Supplier shall ensure that the occupational health service issues the Supplier with a Certificate of Fitness for Employment as amended, supplemented or replaced in the form set out below, or other Good Industry Practice standardised form that satisfies the requirements described in Annex 2 (Health and Immunity).








Annex 2b
Risk Assessment
1
Prescribed Form Risk Assessment from time to time

Wales Covid-19 Workforce Risk Assessment Tool is currently available on the Welsh Government website as follows:

· https://gov.wales/covid-19-workforce-risk-assessment-tool [eur01.safelinks.protection.outlook.com]
Certificate of Fitness for Employment

(to be retained by the Supplier on the Agency Worker’s file and where requested provided to Authority in accordance with Annex 2 (Health and Immunity) - Placement Procedures.
Name of Occupation Health Service (or logo)
Address
Telephone number
Email address
Website address

Confidential

Date

To:
Supplier’s named representative

	Re:
	Agency Worker’s full name (forenames and surname), as listed in the relevant Professional and Regulatory Body’s professional register, as appropriate eg John Doe Smith

	Date of Birth
	DD/MM/YYYY

	Relevant
Professional
and

Regulatory
Body’s
registration

number, as appropriate
	0000000

	Job Profile Title and Band applied for
	


The above named applicant has undergone comprehensive health screening/assessment for the above post in accordance with latest Health Service guidelines regarding healthcare workers and health clearance/immunisation against infectious diseases and is hereby certified as being:

[
]
fit for employment for the proposed post.

Cleared to perform EPP? (*delete as appropriate)                  Yes / No / Not Applicable

[
]
fit for employment for the proposed post, with the following restrictions:

[
]
not fit for employment for the proposed post.

[
]
named applicant should contact the occupational health service.
The above named applicant’s health assessment/clearance review date is:                    DD/MM/YYYY

A record of the comprehensive health screening/assessment undertaken and results, as appropriate, is attached.

Certificate of Fitness for Employment
	Forename(s)
	
	Surname
	

	Date of Birth
	DD/MM/YYYY
	Relevant Professional and Regulatory Body’s registration number, as appropriate
	0000000

	Post applied for
	
	Employer’s name
	Name of Supplier


Record of comprehensive health screening/assessment undertaken and results

	
	Date of
Serology Test
	Level
	IVS
	Recheck
Date
	Comments/follow up action

	HBsAb
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	HBsAg*
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	HBcAb
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	HepC*
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	HIV*
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	Rubella
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	Measles
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	Mumps
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	

	Varicella
	DD/MM/YYYY
	
	
	DD/MM/YYYY
	


* to be completed as appropriate for applicants identified as performing Exposure Prone Procedures.
TB skin test:


BCG:

Clearance to perform Exposure Prone Procedures? (*delete as appropriate) Yes/No/Not Applicable
If you require further information or advice, please contact the occupational health service. This certificate is to be kept safe and secure.

This Certificate of Fitness for Employment has been provided by:

	Name
	
	Position
	

	Signature
	
	Date
	DD/MM/YYYY

	Qualification
	
	NMC/PIN no.
	

	Stamp
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Annex 3
Staff Handbook operational policy and procedureS
A3.1
Every Agency Worker must be provided with a copy of the Supplier's Agency Worker Handbook (Staff Handbook) at recruitment and before being supplied on assignment toHealth Boards.

A3.2
The Supplier’s Staff Handbook must be reviewed and updated as a minimum on an annual basis.

A3.3
The Supplier’s Staff Handbook must include, but not be limited to, supplying information on the following:

a) Code of Conduct including Disciplinary Procedures expected of each Agency Workers, and details of disciplinary action which may be taken against them
b) the roles and responsibilities of the Agency Worker, 

c) record keeping requirements for each Agency Worker (in terms of patient records), 
d) training and development requirements and opportunities,

e) specific policies and a Code of Practice for Agency Workers when working within the patient’s own home, 

f) a policy for dealing with Allegations of Abuse, 

g) induction training requirements and funding, 

h) the Supplier’s Assistance with and Administration of Medication policy, 

i) Health & Safety information, 

j) the Supplier’s uniform policy, 

k) the requirement for all Agency Worker’s to wear the Supplier’s ID badge whilst on any assignment for Health Boards, 

l) information regarding the completion and processing of time-sheets and payment systems for the Agency Worker, 

m) benefits packages for the Agency Worker (e.g. air miles, training points etc.), 

n) complaints reporting, complaints handling and management
o) and such other information as the Supplier may deem fit or necessary
p) fraud awareness to ensure that the Agency Worker is aware of what constitutes fraudulent behaviour and the action the Agency Worker should take if they are aware of any fraudulent behaviour taking place;
q) safeguarding Children and Young People, Roles & Competencies for Health Care Staff, Royal College of Paediatrics and Child Health, April 2006;
CORE CRITERIA







Annex 4
       REVALIDATION, Appraisal & INDIVIDUAL PERFORMANCE MONITORING
A4.1
The Supplier shall meet regularly on a one-to-one basis with each Agency Worker to discuss the Agency Worker's work, to review the Agency Worker's standards of practice and to discuss any issues arising. The frequency of the meetings shall depend upon the complexity of each Agency Worker's work and linked to their revalidation position but, in any event, formal meetings shall take place at least once annually.

A4.2
Post recruitment, the Supplier shall ensure that each Agency Worker is subject to an annual appraisal of their clinical practices and overall standards of performance. This shall be undertaken by a registered nurse who is more senior than the Agency Worker being appraised. The Supplier shall take into account when assessing the clinical practice of the individual, the results of any quality assessment questionnaires (assignment reports) completed by Health Boards and the results of any review by the Supplier of that Agency Worker's clinical practices.

A4.3
The Supplier shall liaise with Health Boards to ascertain and record the performance of any Agency Worker newly-employed by the Supplier. This should be undertaken twice during the first 3 months – once after the first assignment and again at the end of the 3 month period. This shall also apply to those returning to work after 13 weeks or more of not working.

A4.4 
The Supplier will establish a procedure for collecting information from service users about the performance of nurses employed for the purpose of the agency and must take such steps as may be necessary to address any aspect of a nurse’s clinical practice (Regulation 14(3) Nurses Agencies (Wales) Regulations)
A4.5
The Supplier shall ensure that the appraisal referred to in Clause A4.2 above will also review the Agency Worker's PREP requirements, their training and development needs (including CPD) and the Supplier and Agency Worker shall agree how these are to be met and the timescales within which such training will be undertaken.  These will be reviewed to ensure compliance at subsequent appraisal meetings.
A4.6
The Supplier should use an appraisal form for all Agency Workers to enable written records to be kept by the Supplier on the content and outcome of each meeting which includes PREP. Training performance and issues highlighted from previous meetings. Appraisals must take place in accordance with this Annex. Such records, together with the Records referred to in clause 9 (section 3) of this Supply Agreement, shall be placed on the file of each Agency Worker supplied or to be supplied. At any appraisal meeting this form for the previous appraisal meeting will be reviewed, to ensure that previous agreed actions or outcomes were undertaken.  

A4.7 
The Supplier shall circulate to each Agency Worker any information required by Health Boards to be so circulated.
 

A4.8
The Supplier shall upon the occasion of each appraisal under this Annex remind each Nurse of their responsibility to maintain a written portfolio of his professional experience (PREP requirements) and attendance at professional development courses (CPD), [see also clause A5.4].
A4.9
The Supplier will ensure that all appraisal meetings take place in a private location.
A4.10
The Supplier shall ensure that the Agency Worker has gone through revalidation and that only nurses who have the appropriate revalidation status and are NMC registered are supplied to Health Boards
CORE CRITERIA








Annex 5 
Training and Development operational policy and procedurES
A5.1
The Supplier must ensure each new Agency Worker receives induction training, post recruitment, in accordance with the following and prior to being sent on any assignment:

a)
Manual Handling (All Wales Moving & Handling Passport Scheme)
b)
Fire Procedures, 
c)
Lone Worker Training, 

d)
Handling of Violence and Aggression,(All Wales Violence & Aggression Passport)
e)
   Infection Prevention and Control and Aseptic Non Touch Technique (ANTT)
f)
   Dignity & Respect Training
in the case of an Agency Worker who may reasonably be expected in the course of their normal duties to perform assignments within Mental Health and Learning Disabilities, in addition to the above, physical restraint skills and techniques including but not limited to personal safety and control and restraint training; and
e)
Risk Incident Reporting, 

f)
The Caldicott Protocols 

g)
Any other mandatory training under current or future Health and Safety regulations

h)
Training in complaints and incident handling

i)
Mental Capacity and Protection of Vulnerable Adults and Protection of Children Acts
A5.2
The Supplier must also ensure that all Agency Workers have received annual training in the following. For the avoidance of doubt ‘annual’ in this respect is defined as during the 12 calendar month period directly preceding recruitment, and further training on an annual basis thereafter calculated from the date that the previous training was undertaken:

a)
Fire safety; 

b)
Health & safety (the requirements of the 1974 and 1999 Acts); 

c)
Manual handling (All Wales Moving & Handling Passport Scheme)
d)
COSHH;

e)
RIDDOR; 

f)
Standard Infection prevention and control precautions;

g)
Basic, Intermediate or Advanced life support (adult or paediatric, as appropriate) in accordance with the relevant Job Profile and which is compliant at all times with Resuscitation Council UK and the Health Board’s guidelines, as appropriate, and has been delivered by means of a practical course; and
h)
Medical Devices e.g. Infusion Pumps/IV’s etc
i)
   Dementia Care Training
j)
In addition to the above all midwives receive annual training in:
Resuscitation of the newborn, 
Interpretation of cardiotocograph traces and annual PROMPT training complianace
Medicines management in line with All Wales MARRS policy
A5.3
Where the Agency Worker receives regular training from another employer or agency the Supplier shall obtain from that employer or agency written confirmation of the type and extent of such training and shall place such confirmation on the Agency Worker's file and the Supplier shall provide any additional training required under clause A5.2. 

A5.4
The Supplier shall keep written records of any training undertaken by each Agency Worker in respect of clauses A5.1 to A5.3, and the Supplier shall ensure that the following details of training are maintained; 

a)
Who provided the training

b)
The date or dates upon which the Agency Worker received the training

c)
Where the training was undertaken

d) The extent of the training including the duration of the course and its content

e)
These records shall be maintained on the personnel records for each Agency Worker

A5.5
The Supplier will, as part of the Appraisal process as shown under Annex 4 of this Supply Agreement, review with the Agency Worker, at each appraisal, their training and development needs, how these are to be met and the timescales within which such training will be undertaken, and how the costs associated with this will be funded. A written record of this will be kept within the Appraisal record and reviewed at their next appraisal meeting.

A5.6
The Supplier will as part of the Appraisal process and in accordance with the clauses at Annex 4 of the Supply Agreement review the requirements of CPD for Nurses.

CORE CRITERIA 








Annex 6
Complaints operational policy and procedure

A6.1
The Supplier shall operate a clear written procedure for handling complaints pursuant to the relevant provisions of the Contract. Such procedure shall enable Health Boards to make complaints quickly and simply and shall require the Supplier to investigate and resolve a complaint in accordance with strict timescales. Subject to any restrictions on the Health Boards relating to confidentiality or the Data Protection Act 1998, the Health Boards will participate with the Supplier by providing the necessary information surrounding any complaint made by the Health Boards to enable the complaint to be investigated fully by the Supplier
A6.2
All complaints made by Health Boards to the Supplier shall be acknowledged in writing within 3 working days by the Supplier. The Supplier shall keep a full written record of the nature of each complaint and details of the action taken as a result of the complaint. The Supplier shall ensure that all complaints are resolved within 20 working days of the complaint being notified to the Supplier unless the nature of the complaint requires additional investigation or action by a professional or government organisation (e.g. ISA, NMC or the police).  Full details of how the complaint has been resolved should be provided however if the complaint has not been resolved within 20 working days, then a status report with details of progress should be provided to Health Boards. All investigations should be completed within three months and during this period the Agency is required to keep NHS Trusts/s advised of the complaint status every 20 working days.
A6.3
The Supplier shall operate a central system for complaints to analyse and identify any pattern of complaints, and shall make this information available to Health Boards or NWSSP as required.
A6.4
The Supplier shall ensure that Agency Workers are promptly and fully informed of complaints relating to them and if these are upheld following investigation, then they should take demonstrable action to ensure no recurrence of the action complained of (with the exception of complaints regarding Fraud or a Confidential Reference provided by Health Boards to the Supplier) 

A6.5
The Supplier shall have a procedure in place for reporting Agency Workers to their professional body and to the Independent Safeguard Authority where there is evidence of malpractice following an investigation. In addition the Agency must have a policy in place for referrals when individuals are under investigation and for monitoring and following up such complaints until an outcome is reached.
A6.6
The Supplier, upon receiving poor reports of an Agency Worker's performance in a Confidential Reference written to it by Health Boards or by any Agent acting on behalf of Health Boards, shall not assign that Agency Worker to Health Boards until Health Boards, or its Agent, is satisfied that the problems have been resolved and will not recur.
A6.7
The Supplier will maintain a full written record of the nature and details of each complaint received and the action take to resolve each complaint.

A6.8
The Supplier will operate a clear, written policy, a copy of which is to be given to each Agency Worker, to enable an Agency Worker to report a complaint.
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Annex 7
medicINE MANAGEMENT 
A7.1
The Supplier’s administration and assistance with medication policy which clearly identifies the limits of such administration and assistance and those tasks which may not be undertake without specialised nursing training. The policy shall include clear guidance for registered and unregistered Agency Workers and comply at all times with the NMC latest guidelines and All Wales standatds
A7.2
The Supplier’s policy will clearly identify the limits for the Agency Worker in the administration and assistance with medication, and will clearly identify those tasks that may not be undertaken without being a registered Nurse.
A7.3
The Supplier’s policy will include clear guidance for different levels and types of Agency Workers (as shown below). It will clearly differentiate showing which types of Agency Workers may administer, or assist with medication, and include specific guidance in areas such as medicines with emphasis on high risk drugs, different routes, and medical gases/medical devices.
a) Healthcare Workers

b) Nurses without appropriate additional training

c) Nurses with appropriate additional training
d) ODP’s
A7.4
The Supplier’s policy in this area will be shown within the Supplier’s Staff Handbook 

A7.5
The Supplier’s policy in this area will give clear guidance and instruction to Agency Workers in the following areas:

a) That the Agency Worker must, at the commencement of any assignment, establish with Health Boards (through their direct line supervisor within Health Boards)Health Boards policy for the administration and assistance with drugs and medication, including the use of the All Wales prescription chart and any other relevant administration charts e.g. insulin chart.
b) The need to seek appropriate consent from the patient before the Agency Worker administers or assists with medication. The policy will also address the need for the Agency Worker to follow Health Boards policy (see A7.5.a) above) in the event that such consent is withheld.

c) The requirements for the Agency Worker to clearly record in the patient’s notes or care book any assistance, advice or administration of drugs or medicines.

d) To give instruction to the Agency Worker on the reporting of concerns about a particular patient, their health, or their medication

e) To give instructions to the Agency Worker on the reporting of incidents

f) How to report any drug or medication errors and the timescale for reporting of such. It will also detail the procedure for handling of any issues that arise from such incidents.

g) How to seek guidance over any issue connected with this policy.

h) How to use the All Wales Prescription Chart
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Annex 8
AGENCY WORKER REGULATIONS 2010 (AWR 2010) COMPLIANCE 
A8.1
The Health Boards endeavour to set hourly rates which will be AWR compliant at the outset or any assignment/shift however it shall be the responsibility of the Supplier to meet AWR 2010 relevant terms and conditions as defined in regulation 6 of the AWR 2010 (the Relevant Terms and Conditions).
A8.2
The Supplier shall and shall ensure that it and any other sub-contractor or intermediary ( if any) shall at all times comply with their obligations under the AWR 2010, including but not limited to providing any Qualifying Agency Worker with the Relevant Terms and Conditions in accordance with regulation 5 of the AWR 2010.
A8.3
Subject to clause A8.4 and clause A8.5 the Health Boards shall at all times comply with its obligations under the AWR 2010, including but not limited to providing any Qualifying Agency Worker with access to collective facilities and amenities and employment opportunities subject to and in accordance with regulation 12 and 13 of the AWR 2010.
A8.4
The Supplier shall Indemnify Health Boards for any liability, cost, claim, award or any other expense incurred by it arising out of a breach or alleged breach by the Health Board or the Supplier ( its sub-contractors or any other intermediaries if any), of the AWR 2010. 
A8.5
In the event that either party receives an allegation by any Qualifying Agency Worker that there has been a breach of the AWR 2010 in relation to the supply of that person to Health Boards by the Supplier (whether that allegation has been made as a request for information under regulation 16 of the AWR 2010 or otherwise), it shall provide a copy of that allegation to the other party within seven days of receipt. The parties shall co-operate with each other in relation to responding to that allegation, which shall include supplying any information which may be reasonably requested by the other party, and complying with any reasonable requests in relation to the contents of any response.
A8.6
The Supplier will within seven days of receiving a written request from Health Boards provide to it:

a) the number of Qualifying Agency Workers currently being supplied to Health Boards;

b) which Health Board those Qualifying Agency Workers are working; and

c) the description of work ( including Band) those Qualifying Agency Workers are carrying out;

together with any other information which Health Boards may reasonably request in relation to any payments made by the Supplier,( its sub-contractors or any other intermediaries if any) to any Qualifying Agency Workers, in order to ensure compliance with the AWR 2010. This will provide the Health Boards with the “suitable information” they may require in respect of collective bargaining, collective redundancy consultation and TUPE situations if any.
A8.7
For the avoidance of doubt Pensions are specifically excluded from the equal treatment principle under reg 6(3) of the AWR 2010 so responsibility falls on the Supplier as paying the Agency Worker as to whether any Agency Worker it pays qualifies as a worker and is entitled as an eligible jobholder under the Pensions Act 2008 and provisions as to auto –enrolment.
A8.8
These provisions shall survive the termination of these Conditions of Contract.
Core Criteria                                                                                    Annex 9
Data Sharing Agreement

DEFINITIONS

Agreed Purposes: Information as to personal data in respect of health and ethnical background to risk assess the Agency Worker to protect and keep the Agency Worker safe and minimise any risks to as low as reasonably practicable.

Controller, processor, data subject, personal data, personal data breach, processing and appropriate technical and organisational measures: as set out in the UK Data Protection Legislation in force at the time.

Data Discloser: a party that discloses Shared Personal Data to the other party.
UK Data Protection Legislation:  all applicable data protection and privacy legislation in force from time to time in the UK including the General Data Protection Regulation ((EU) 2016/679); the Data Protection Act 2018; the Privacy and Electronic Communications Directive 2002/58/EC (as updated by Directive 2009/136/EC) and the Privacy and Electronic Communications Regulations 2003 (SI 2003/2426) as amended.

Data Protection Legislation:  the UK Data Protection Legislation and any other European Union legislation relating to personal data and all other legislation and regulatory requirements in force from time to time which apply to a party relating to the use of Personal Data (including, without limitation, the privacy of electronic communications);and the guidance and codes of practice issued by the relevant data protection or supervisory authority and applicable to a party.

Permitted Recipients: the parties to this agreement, the Agency Workers of the Agency of their own personal data and any employees/third parties of the Health Boards engaged to perform obligations in connection with this agreement in processing the personal data and making any reasonable adjustments.
Shared Personal Data: the personal data to be shared between the parties under clause 1.1 of this agreement. Shared Personal Data shall be confined to the following categories of information relevant to the following categories of data subject:

a) Health data

b) Age data, and

c) Ethnical background data.

1. DATA PROTECTION

1.1 Shared Personal Data. This clause sets out the framework for the sharing of personal data between the parties as controllers. Each party acknowledges that one party (referred to in this clause as the Data Discloser) will regularly disclose to the other party Shared Personal Data collected by the Data Discloser for the Agreed Purposes. 

1.2 Effect of non-compliance with UK Data Protection Legislation. Each party shall comply with all the obligations imposed on a controller under the UK Data Protection Legislation, and any material breach of the UK Data Protection Legislation by one party shall, if not remedied within 30 days of written notice from the other party, give grounds to the other party to terminate this agreement with immediate effect.

1.3 Particular obligations relating to data sharing. Each party shall:

(a) ensure that it has all necessary notices and consents in place to enable lawful transfer of the Shared Personal Data to the Permitted Recipients for the Agreed Purposes;

(b) give full information to any data subject whose personal data may be processed under this agreement of the nature such processing. This includes giving notice that, on the termination of this agreement, personal data relating to them may be retained by or, as the case may be, transferred to one or more of the Permitted Recipients, their successors and assignees;

(c) process the Shared Personal Data only for the Agreed Purposes;

(d) not disclose or allow access to the Shared Personal Data to anyone other than the Permitted Recipients;

(e) ensure that all Permitted Recipients are subject to written contractual obligations concerning the Shared Personal Data (including obligations of confidentiality) which are no less onerous than those imposed by this agreement;

(f) ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the other party, to protect against unauthorised or unlawful processing of personal data and against accidental loss or destruction of, or damage to, personal data.

(g) not transfer any personal data received from the Data Discloser outside the EEA unless the transferor:

(i) complies with the provisions of Articles 26 of the GDPR (in the event the third party is a joint controller); and

(ii) ensures that (i) the transfer is to a country approved by the European Commission as providing adequate protection pursuant to Article 45 of the GDPR; or (ii) there are appropriate safeguards in place pursuant to Article 46 GDPR; or (iii) Binding corporate rules are in place or (iv) one of the derogations for specific situations in Article 49 GDPR applies to the transfer.

1.4 Mutual assistance. Each party shall assist the other in complying with all applicable requirements of the UK Data Protection Legislation. In particular, each party shall:

(a) consult with the other party about any notices given to data subjects in relation to the Shared Personal Data;

(b) promptly inform the other party about the receipt of any data subject access request;

(c) provide the other party with reasonable assistance in complying with any data subject access request;

(d) not disclose or release any Shared Personal Data in response to a data subject access request without first consulting the other party wherever possible;

(e) assist the other party, at the cost of the other party, in responding to any request from a data subject and in ensuring compliance with its obligations under the UK Data Protection Legislation with respect to security, personal data breach notifications, data protection impact assessments and consultations with supervisory authorities or regulators;

(f) notify the other party without undue delay on becoming aware of any breach of the UK Data Protection Legislation;

(g) at the written direction of the Data Discloser, delete or return Shared Personal Data and copies thereof to the Data Discloser on termination of this agreement unless required by law to store the personal data;

(h) use compatible technology for the processing of Shared Personal Data to ensure that there is no lack of accuracy resulting from personal data transfers;

(i) maintain complete and accurate records and information to demonstrate its compliance with this clause [NUMBER] [and allow for audits by the other party or the other party's designated auditor]; and

(j) provide the other party with contact details of at least one employee as point of contact and responsible manager for all issues arising out of the UK Data Protection Legislation, including the joint training of relevant staff, the procedures to be followed in the event of a data security breach, and the regular review of the parties' compliance with the UK Data Protection Legislation.

1.5
The above Annex 9 shall be covered by the Indemnity clause at 16.5 in the main Data Protection clause 
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