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	Purpose of the Report
	The purpose of the paper is to present to the Mental Health Legislative Committee a report on the activity and compliance relating to the Mental Capacity Act (MCA) 2005, including an update and assurance around the 
management of Deprivation of Liberty Safeguards 
(DoLS) for Q1.


	Key Issues



	· Staff competency and training for MCA/DoLS
· Supervisory Body and DoLS compliance



	Specific Action Required 
(please choose one only)
	Information
	Discussion
	Assurance
	Approval

	
	☐	☐	☒	☐
	Recommendations

	Members are asked to consider:

· MCA/DoLS Training compliance
· MCA/DoLS compliance. 

















MENTAL CAPACITY ACT COMPLIANCE REPORT


1. INTRODUCTION

The Mental Capacity Act (MCA) 2005, covering England and Wales, provides a statutory framework for people who lack capacity to make decisions for themselves, or who have capacity and want to prepare for a time when they may lack capacity in the future. It sets out who can take decisions, in which situations, and how they should go about this. 
The Act came into force during 2007. A Mental Capacity Amendment Act (2019) was due to be implemented which would have implemented the Liberty Protection Safeguards, but the Westminster Government have decided that this will not be brought into force during this Parliament and so adherence to the 2005 MCA is still required.
This report outlines the requirements of the Act and reports against compliance. 

2. BACKGROUND
Historically, MCA compliance was reported via separate elements, with training data from Corporate Nursing and Deprivation of Liberty Safeguards (DoLS) information from Primary Care, Community and Therapies Service Group (PCTSG). Following work undertaken by Corporate Nursing and the PCTSG leads, MCA transferred to PCTSG on the 1st April 2024 to provide a health board wide enhanced MCA/DoLS team. 

1. Performance
Part 1 of the Act – The Person
Principles of the Mental Capacity Act
The Act’s starting point is to confirm in legislation that it should be assumed that an adult (aged 16 or over) has full legal capacity to make decisions for themselves (the right to autonomy). Capacity must be decision specific and where an individual’s capacity is questioned staff involved in the care and treatment planning for patients must be competent and confident in applying the principles of the MCA. 

Training
A piece of work was undertaken to review training models across the Health Boards in Wales and Swansea Bay University Health Board (SBUHB) is the only Health Board, which commissions the front-line staff training from a higher education facility. The other Health Boards provide in house tailored training, which has been demonstrated to better support the application of the principles of the MCA in practice.
This requires a robust training model that is easily accessible and meets the needs of the staff groups. 
An All-Wales approach is being considered and work is beginning to review and agree how best to support the mandatory requirements for MCA training within all the Health Boards. This work will be overseen by the MCA/DoLS expert group. The Level 3 MCA Training programme continues in-house which aligns with other Health Board across Wales. The training programme has been in place since May 2024.
Levels agreed are:
· Level one – all staff (e-learning)
· Level two – Staff who have direct patient contact (e-learning)
· Level three – Staff involved in care and treatment planning (face to face). The training programme consists of a minimum of 40 half day training sessions across 12 months. These sessions are accessible to staff via MCA/DoLS web page on SBUHB Intranet and SharePoint. 

Level one and level two e-learning are not easily located on the Electronic Staff Record (ESR) system. A short training video has been developed to support staff to easily access the right training for their level and this is uploaded to the MCA/DoLS Webpage. Data at end of Q1 identifies that there is an improvement to training compliance however, additional work is required to continue this improvement. 
On-going work with the ESR Team has been undertaken to ensure Level one and Level two are being correctly accessed and competencies uploaded accurately to reflect both completion and competency reports within SBUHB. 
Consultation with the ESR Team continues to initiate processes of making Level one, Level two and Level three Training Mandatory within the Health Board, to align our current Training at an All-Wales Approach. Risk identification, timescales and assurances continue to be identified and monitored. Further work is to be undertaken around reporting compliance for specific staff requirements on ESR.
MCA/DoLS Level one and Level two ESR Training packages have been reviewed within the MCA/DoLS All Wales Group and approved by Welsh Government and HIW Governances. All Wales MCA/DoLS Level three training is being developed and will follow the same governance processes as Level 1 & 2. 
Level 3 Training remains to be undertaken across the Health Board by the MCA/DoLS Team. Awareness has been raised via regular communications and circulation emails to staff along with escalations for staff compliance in Service Group Lead Meetings and Nursing Forums within SBUHB. Feedback continues to be positive and compliance figures remain in line with anticipated trajectory. This is under regular review with Quarterly MCA/DoLS Training meetings and Quarterly training reports from MCA/DoLS Business Manager. 
This continues to provide us with assurances that awareness is being raised for compliance and risks of accessing the incorrect Level of MCA and DoLS training on ESR are mitigated. Thereby ensuring compliance with the code of practice. This risk is reported on the Health Board Risk Register (HBRR) at risk score of 12.

MCA/DoLS Training for the period

Training data is collated by PCTSG for staff compliance as recorded by Service Group on ESR. ESR cannot provide an accurate measure of staff compliance as ESR calculates all Health Board staff rather than a percentage of staff required to hold the competency. 
In addition to core training, bespoke MCA Training sessions have been provided where required. Increased demands for specialist MCA input are ongoing with specific requests for both MCA Assessment and MCA Awareness Training which has increased substantially since previous quarters. This is due to increased awareness of MCA/DoLS Service within the Health Board and an increase in DoLS referrals. Additionally, a growth in the number of complex cases relating to MCA and an increase in Court 


of Protection (COP) cases with both MCA and DoLS complexities requiring identified Training needs for Health Board staff. 
MCA Training is under review and has been benchmarked across Health boards. The All-Wales Group confirmed that an All-Wales MCA Training Approach in line with the Royal College of Nursing (RCN) 2nd Edition Adult Safeguarding and Bournemouth MCA Competency Framework is to be developed. 
A Training Group has been created to support with MCA Training Reviews and identified a need to review MCA ESR Training, MCA Awareness and MCA at an All-Wales Level. Additionally, a consensus vote was given on an agreed All Wales Capacity Assessment. The development of an MCA Training Standards Framework also requires compilation and contribution.
Risks include unmet / timely SBUHB demands due to lack of MCA specific resource within the MCA/DoLS Team. Additionally, resource issues to facilitate and achieve the above at an All-Wales Level with risk that SBUHB becomes unaligned with other Health Boards. 

Mitigation
MCA/DoLS Training is currently not mandatory and therefore staff members have to seek out this training independently as it does not show on compliance percentage on individual ESR accounts. However, due to an increased MCA/DoLS awareness compliance has improved for Q1. 
Level 1 23.58% in compliance
Level 2 17.15% in compliance
The accuracy of reporting Level 3 training compliance is challenging on ESR as it does not differentiate between staff roles. The compliance percentage for Level 3 is based on all registrants within the Health Board. Committee is asked to note that not all registrants require Level 3 training which further exacerbates the accuracy of the data. 
Ongoing work will continue to ensure that key professionals are prioritised for Level 3 training. 


Level 1 MCA/DoLS Training (ESR) 
23.58% of staff in compliance based on all HB staff. Total staff trained in Q1 = 176. 



Level 2 MCA/DoLS Training (ESR) 
17.15% of staff in compliance based on all Health Board staff. Total staff trained in Q1 = 314.



14.91% of staff in compliance based on all HB staff. Total staff trained in Q1 = 314.
1,871 members of staff have completed either one or both ESR levels since April 2024. 

Level 3 MCA/DoLS Training (Face to Face) 

Based on 4,692 registrants within the Health Board (as of November 2024), 891 of staff (18.98%) have been trained since training commenced May 2024. Due to larger venues being secured for training we have seen an increase of 300% of staff trained during Q1 when compared to Q1 2024. Number of staff trained for Q1 are 387 staff.
Risks & Mitigation
· Increased request for bespoke MCA/DoLS Training from Ward Staff and Medical Team. This has placed an increased pressure on the service. Bespoke training is provided following a risk assessment and priority is then agreed to mitigate identified risks.
· Increased number of requests have been made for shadowing and learning opportunities for registrants wanting to develop experience and knowledge within their own clinical practice. 
· MCA/DoLS Service has seen as increase in DoLS referrals following an improved awareness of MCA/DoLS across SBUHB. This increased awareness has helped to mitigate the risks of unlawful deprivation of liberty of patient’s human rights. Committee is asked to consider that to meet the increased service demand and SBUHB’s legislative responsibility, additional resources are required for both DoLS assessments and the training demands required by Medical and Nursing Staff. 
  
MCA in practice
The Health Board is working closely with Swansea and Neath Port Talbot Local Authorities to align practice on a regional basis. Quarterly regional meetings are required to be put in place to ensure this is achieved. Confirmation of a next date is to be confirmed. MCA/DoLS Team continues to work with the All-Wales MCA DoLS steering group chaired by PHW Safeguarding Group.
MCA DoLS Flowcharts (Welsh and English) have been developed to support the wards in applying the MCA and DoLS processes. These have been disseminated across all wards and departments within SBUHB. MCA/DoLS Professional Development Nurse is engaging with all wards and departments to ensure that flowcharts are in place and that staff have a good understanding of MCA/DoLS. Due to this awareness, we have noted an increase in referrals which is positive however is identifying the ongoing limited resource within the MCA/DoLS Team and therefore an increased risk to the Health Board. 
Due to an increase in demand for MCA specialist support across the Health Board, operational processes have been reviewed. A duty and triage system within MCA/ DoLS Team is now in place to support the demands of the Health Board with improved accessibility for MCA/DoLS advice. A generic email is also available and this has been disseminated to staff through circulation emails and a Health Board wide Communication. 
An MCA and DoLS Complex Case Pathway has been devised to better manage the increase in complex Health Board demands which is causing additional operational pressure on the MCA/DoLS Team. 

DOLS compliance
MCA/DoLS Team saw a reduction of DoLS referrals since February 2025 and referrals have now remained consistent for Q1. Referrals initially increased since commencement of Level 3 in-house MCA/DoLS Training 


but appears to have settled back to normal levels. This will continue to be closely monitored to determine any themes and trends. 
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	Referrals
	Apr
	May
	June
	Totals

	Standard Following Urgent
	67
	72
	64
	203

	Urgent
	1
	3
	14
	18

	Standard  
	6
	8
	6
	20

	Review (Form 10)
	3
	2
	0
	5

	Further (Form 2)
	8
	1
	3
	12

	Total
	85
	86
	87
	258





Reported Breaches 2024/25[image: A graph with blue and orange bars
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Numbers will not correlate each month as there is a monthly rolling backlog.
Breach data for end of Q1 has reduced from 31 (Q4) to 20. A consistent approach continues to be used to report breach timescales. Due to a stabilisation in the number of DoLS referrals since Q4 this has allowed the team to reduce the reported breaches. A review of the sign off signatory process took place in Q4 which has also had a positive impact on the data.
DoLS compliance and performance will continue to be scrutinised using internal governance processes. 
SBUHB remains heavily reliant on external BIA’s and will continue to breach in small numbers. There is no guarantee external staff are always available which is an additional risk to the Health Board.  

Improvement Plan
All referrals are scrutinised by the Duty BIA to ensure that referral request is appropriate. To mitigate risks and ensure patients safety is met, the Duty BIA will triage the request for level of urgency, ensure that appropriate safeguards are in place and allocate to a Section 12 Assessors and BIA as priority if required. While this risk has been raised on the HBRR since 2017, no complaint, legal challenge or escalation has been raised as most families and representatives wish their relative to have the treatment that is needed and feel they are in the best place for that to happen. Current score on the HBRR has reduced from 20 to 16 to reflect the reduction in reported breaches.
Governance and Risk 
SBUHB is in line with the majority of other Health Boards in the management of MCA DoLS but is still not meeting the expected targets and timescales for assessment and granting of DoLS applications in line with the Regulations and Codes of practice related to the MCA.
The resource needs to meet the demand for DoLS applications to meet the reporting targets. At time of reporting this data, Swansea Bay University Health Board had the lowest resource of Best Interest Assessors of any Health Board in Wales – three Whole Time Equivalent (WTE) in post, to meet what is an increasing demand for DoLS assessments. This remains ongoing due to increased demands on the service. Staff sickness has contributed to this, however substantive sickness has improved significantly since last quarters.
A review of independent assessing took place with BIA External Assessors and staff changes were made which has had minor impact to the delivery of the service.  
To safely meet the needs of the service, a resource of at least 7 WTE posts, as an agreed average of three assessments per week is used as a benchmark across Wales. Currently 3 WTE posts are funded by SBUHB. 
Risk Mitigation 
Best Interest Assessor substantive resource has increased from 1 WTE to 3 WTE since 2023, and is now part of an expanded MCA DoLS team hosted within the Primary Community and Therapies Service Group. The team are supported by the use of independent Assessors who work under a service level agreement for the Health Board. 
Ongoing review of MCA and DoLS data remains in place for continuous monitoring and assurances are made around provision of risk management. 
Form 1 pilot
The NHS Public Health Wales MCA/DoLS Network Group have developed a new draft DoLS Form 1. The form has been developed in aim that this will provide a more streamlined process and simpler format to follow. Following agreement from the All Wales MCA/DoLS Network meeting the new drafted Form 1 will undertake a pilot phase within Swansea Bay, Betsi Cadwaladar University Health Board and Cardiff and Vale University Health board for a six-month period commenced May 1 2025. Monitoring at All Wales Subgroup level will continue for Health Board assurances and regular contact and review in identified areas will take place. Following the completion of the pilot this will then be reviewed. Identified areas for the Pilot include two areas from the Morriston General Hospital Mental Health, Learning Disabilities and Neath Port Talbot Hospital, all have agreed and confirmed their participation.
The MCA and DoLS Team have identified link workers within the team to support the Pilot. Assurances and contingencies have been made operationally to support identified areas. Preliminary outcomes of the pilot are anticipated to be available for Q2 report.

Part 2
Independent Mental Capacity Advocacy (IMCA) 
The management of the All Wales IMCA/RPR Contract sits within Corporate Nursing. Oversight and management of these complex cases is supported by both the MCA team and the new Lead for MCA Advocacy role to ensure the best interests of patients are served.

The Court of Protection and the Public Guardian
Court of Protection (CoP) continues to sit within Corporate Nursing. Reporting of CoP and IMCA will no longer be presented in this paper. 


FINANCIAL IMPLICATIONS 

SBUHB has submitted this year’s funding bid for MCA DoLS and advocacy, while Welsh Government has advised that the funding is recurring it does not take into account the growing demands on the team due to the increase in workload across MCA, DoLS and Court of Protection cases. As part of this year’s bid the Health Board has outlined the need to increase resources going forward and we await the outcome of the bid.

The CoP and MCA Lead roles are supporting Service Groups with managing complex discharges and have successfully progressed with patients who have been clinically optimised for some time. It is hoped that this work will have a positive financial impact on Health Board costs. Also, the centralised oversight of CoP cases will support improved monitoring of legal costs moving forward.


RECOMMENDATION

Members are asked to consider:
· MCA/DoLS Training compliance.
· MCA/DoLS compliance. 
	Governance and Assurance


	Link to Enabling Objectives
(please choose)
	Supporting better health and wellbeing by actively promoting and empowering people to live well in resilient communities

	
	Partnerships for Improving Health and Wellbeing
	☒
	
	Co-Production and Health Literacy
	☐
	
	Digitally Enabled Health and Wellbeing
	☒
	
	Deliver better care through excellent health and care services achieving the outcomes that matter most to people 

	
	Best Value Outcomes and High Quality Care
	☐
	
	Partnerships for Care
	☒
	
	Excellent Staff
	☐
	
	Digitally Enabled Care
	☒
	
	Outstanding Research, Innovation, Education and Learning
	☐
	Health and Care Standards

	(please choose)
	Staying Healthy
	☐
	
	Safe Care
	☒
	
	Effective  Care
	☐
	
	Dignified Care
	☒
	
	Timely Care
	☐
	
	Individual Care
	☐
	
	Staff and Resources
	☐
	Quality, Safety and Patient Experience

	Ensuring the Health Board has an MCA lead with a team to support staff competence and compliance with MCA and DoLS will ensure the human rights of those patients who lack capacity are protected so that they receive the care they require, ensuring it is in their best interests ensuing they are treated with dignity and respect within the law.

	Financial Implications

	All expenditure is budgeted, however managing the level of DoLs applications remain challenging within the current resource 

	Legal Implications (including equality and diversity assessment)

	The MCA is primary legislation and the HB is obliged by law to comply. The court of protection is a higher court with powers to set precedence and non-adherence could result in high cost fines and significant reputational damage for the organisation


	Staffing Implications

	The resource within the team will need to be monitored against the level of DoLS applications and the need for support for patients with complex mental capacity issues within our hospital and community settings


	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	With the rise in the elderly and learning disabilities population forecast, long term planning must take this into account when considering the future development of the MCA resource.
Every individual has the right to be involved in and collaborate in their care and treatment planning within the NHS and it procured placements. Robust oversight and management of MCA will ensure this is possible for those lacking capacity who are often the most vulnerable in our society. 

	Report History
	

	Appendices
	None. 


























LEVEL 1 ESR Q1


Clinical Research Unit	Digital Services	Workforce	MH	&	LD	MGH	NPTSSG	PC	&	CT	1	0	3	18	82	55	17	

Level 2 ESR Q1

Level 2 ESR Q4	
Clinical Research Unit	Digital Services	Workforce	MH	&	LD	MGH	NPTSSG	PC	&	CT	0	1	3	43	127	71	69	

LEVEL 3 Q1

24-25	
Q1	Q2	Q3	Q4	130	190	112	72	25-26	
Q1	Q2	Q3	Q4	387	
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