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	Purpose of the Report
	[bookmark: _GoBack]The purpose of the paper is to present to the Mental Health Legislative Committee a report on the activity and compliance relating to the Mental Capacity Act 2005. including an update and assurance on the 
management of Deprivation of Liberty Safeguards 
(DoLS), 


	Key Issues



	The establishment of the new MCA/DoLS team hosted within the Primary Community and Therapies Service Group.
New models for training staff within the Health Board
Complex MCA cases
Supervisory Body and DoLS compliance 
Advocacy usage
The Court of Protection 


	Specific Action Required 
(please choose one only)
	Information
	Discussion
	Assurance
	Approval

	
	☐	☐	☒	☐
	Recommendations

	Members are asked to:
· The committee is asked to note the proposed new MCA DoLS structure and reporting format, which can be further developed to meet the needs of the committee should this be deemed necessary













MENTAL CAPACITY ACT COMPLIANCE REPORT

1. INTRODUCTION

The Mental Capacity Act 2005, came into force in 2007, it covers England and Wales, providing a statutory framework for people who lack capacity to make decisions for themselves, or who have capacity and want to prepare for a time when they may lack capacity in the future. It sets out who can take decisions, in which situations, and how they should go about this. This report outlines the requirements of the Act and reports against compliance. 
2. BACKGROUND
Work has continued to develop a wider MCA/DoLS team hosted within the PCT Service Group. The model which was presented to the Service Group Board and agreed; in September is now fully recruited to with the final post that of the MCA/DoLS lead for SBUHB due to commence the post on the 11th March 2024.
Work is underway to transfer the elements into the newly formed MCA DoLS team in accordance with organisational change requirements. (Appendix 1.) 
The team will consists of
· 1 WTE MCA Lead
· 1 WTE DoLS team lead
· 1 0.6 Practice development nurse
· 1 WTE Business support manager
· 3 WTE Best Interest Assessors
· 1 WTE administrator
In line with this, the reporting format for MCA compliance continues to align with the parts of the Act.
1. Performance
Part 1 of the Act – The Person
Principles of the Mental Capacity Act
The Act’s starting point is to confirm in legislation that it should be assumed that an adult (aged 16 or over) has full legal capacity to make decisions for themselves (the right to autonomy). Capacity must be decision specific and where an individual’s capacity is questioned staff involved in the care and treatment planning for patients must be competent and confident in applying the principles of the MCA. 
Training
During this quarter work has been undertaken with Leadership and Organisational Development team and the Corporate Safeguarding team to review and develop an appropriate level based training model.
It has been agreed that level one and level two will use the all Wales MCA/DoLS e-learning module; Level one will apply to all Health Board Staff, and Level two to those staff who have direct patient contact. This is currently under review across wales and SBU will support with any changes.
Level three training will be accessible and required for all registered professionals as well as to others undertaking patient assessment on request of the relevant manager.
The contract with Swansea University will end in March 31st 2024 and following a review of provided by the other Health Boards in Wales an in house level three training package has been developed. This has been reviewed by our legal teams to ensure it meets the legislative requirements and has been developed with feedback from all ward areas on how we best ensure staff compliance and that it meets the needs of staff in practice.
A training demonstration is to be carried out for representatives from all sites to review the efficacy of the package and ensure meets the needs of all HB staff.
It has also been agreed that for those staff completing the level three training level one and two will be automatically included reducing the training time required for staff to be released from practice. 
The University have been commissioned to provide the statutory training required for the following:
· the annual Best Interest Assessors updates
· Any new best interest assessor training
· The annual Section 12 Doctor updates
For 2024/25 ensuring compliance with the code of practice.
The new model for training will commence once the handover r is complete. In the interim the current reporting format will continue, supported by the Corporate Safeguarding team.
















DoLS Training for the period
Staff attendance at DoLS Training is demonstrated in the Tables below.

The above table demonstrate the breakdown of staff attendances at DoLS training In Quarters 1, 2 and 3. In the reporting period nine DoLS Level 2 training sessions were delivered by Swansea University Law lecturers, 280 Health Board staff attended this training (Table 1).




Staff compliance as recorded by Service Group on ESR (Electronic Staff Record) is demonstrated in Table 2. In Quarter 3 the overall Health Board staff compliance with Level 2 DoLS training was 9.12%, which is comparable to the compliance reported at the end of last year.   Staff compliance across all Service Groups remains low. However, it must be noted that compliance will be calculated using all Health Board staff rather than as a percentage of staff required to hold the competency. Therefore, ESR cannot provide an accurate measure of staff compliance.
Staff attendance at DoLS training improved in Quarter 2 (Table 2). It is important to note that staff non-attendance rates also increased in Quarter 2, this will continue to be monitored by the Corporate Safeguarding Team and highlighted in specific areas as necessary  (Table 3).



MCA Training

MCA Level 1 & 2 training is delivered as e-learning packages for all SBUHB staff. MCA Level 3 training is directed at ward managers, senior nurses and senior clinicians. MCA Level 3 training continues to be delivered remotely via Microsoft Teams.  In addition to formal training, learning from Safeguarding cases, including MCA/DoLS, is disseminated widely across the Health Board. As with DoLS, MCA support, which continues to be provided by the BIAs.

The tables below indicate MCA training attendances during the reporting period.




Swansea University Lecturers in Health Care Law delivered nine virtual MCA Level 3 training sessions during Quarters 1, 2 and 3, with 339 Health Board staff attending the training (Table 4). 
In Quarter 3 the overall Health Board compliance for MCA Level 1 was 17.58% and MCA Level 2 is 8.97%. Staff compliance per Service Group remains low, however as advised ESR cannot provide an accurate compliance percentage as it does not allow for staff groups not required to hold the competency.  
MCA Training compliance is identified as an area that requires prioritising across all Service Groups and Health Boards in Wales, and it has been recommended nationally that MCA training is given priority.  Non-attendance at MCA Level 3 training is noted in Table 6 below.

The Corporate Safeguarding Team continue to raise training compliance during the completion of Ward/Department/Area Safeguarding Assurance Audits across all Service Groups. The Service Groups also report Safeguarding Training compliance in their Performance Reports to Safeguarding Group meetings. 
In addition to core training, bespoke MCA Training sessions have been provided where required. Best Interest Meeting training has been delivered for professionals in the Long Term Care Team and further training is planned for middle grade doctors following a request from the Emergency Department, Morriston Hospital.  
MCA in practice
The Health Board continues to work closely with Swansea and Neath Port Talbot Local Authorities to support consistency and best practice in relation to MCA DoLS. Regional meetings have been cancelled during the Christmas holiday period but are due to reconvene in February. 
There has been a delay in MCA Dols flow charts due to printing issues but these have now been resolved and will be made available for all wards and departments.
The new MCA/DoLS lead has now been appointed and accepted the position. The start date for the role is the 11th March 2024. A transfer plan is in progress as outlined in appendix one and it is anticipated that the MCA/DoLS team will be functional in the PCT Service Group. The Corporate Head of Nursing for MCA role will continue to support with this work until the new structure is established.

Complex cases 
The team continue to support the complex case at the Morriston site. The DoLS team lead and the best interest assessor involved have been supporting the ward staff with ongoing challenging behaviours including aggressive and abusive language and physical threats. The team are currently working with legal services to support staff with compliance with MCA as the case is now moving into the court arena.
A complex case with a patient at high risk of absconding from Celyn Ward in Cefn Coed Hospital has also been referred to the Court of Protection by the paid Relevant Persons Representative.  The DoLS lead is supporting the team with legal work to ensure documents are provided as required and communication continues in the best interest of the patient and the Heath Board.

DOLS compliance
	Referrals received
	October
	November
	December
	Total

	Urgent
Standard
Review
	61
16
0
	53
7
1
	68
8
2
	182
31
3

	Month total
	77
	61
	78
	216

	Breaches from previous months
	6 – August
15 - September
	2 – July
3 – September
20 - October
	1 – September
4 – October
20 – November
9 – December 
	




	Status
	October
	November
	December
	Total

	Granted
	39
	28
	25
	92

	Not granted (regained capacity)
	4
	3
	7
	14

	Not granted (discharged)
	28
	13
	35
	83

	Not granted (RIP)
	2
	2
	6
	10

	Not Granted
(sectioned)
	1
	1
	0
	2

	Ongoing*
	0
	7
	32
	39




Breaches in timescales to grant a lawful Deprivation of Liberty have been an issue since March 2014, when the Cheshire West ruling resulted in a significant and sudden increase in the need for DoLS to be granted within any state setting. The impact was significant on Local Authorities and Hospital settings and remains an issue for both.
Currently we have increased the BIA resource to try to better manage the number of referrals and reduce the number of DoLS breaches. SBU has increased its resource from 1WTE BIA to three WTE posts, however, due to sickness and turnover of staff, this has not fully reached its potential as only two of the posts have been fully functional to date. However we are soon to interview for the third post. 
The PCTSG also funds Independent Best Interest Assessors to undertake HB assessments, and three independent Best Interest Assessors work under an agreed Service Level Agreement. This level of resource combined with the current three WTE posts provides the level of resource required to meet the number of referrals, but does not provide the required headroom for absence.
This increase has reduced the time from referral to assessment, the waiting time in 2022/23 was approximately in excess of three months, while currently the majority of patients are being seen in the month of referral. 
All elements of the DoLS process (listed below) have been reviewed:
· Receipt of Referral
· Triage for acuity and risk
· Allocation for S12
· Allocation for BIA
· Review and sign off to grant the DoLS.
Currently there is a risk on the HB risk register (HBRR 43 score 20) which relates to the limited Best Interest Assessor resource. This is closely monitored within the Service group. Indications are that while referrals are increasing, cases are being triaged and allocated for assessment within the week of receipt and the majority of the assessments are completed within the month of referral. However the required timescales are for the DoLS to be granted within 21 days and so breaches still occur. 
The increase in Best Interest Assessor resource and availability of BIA staff across the HB ward areas is also supporting front line staff with their understanding of DoLS and this may be driving some of the increase in referrals. 

While timescales for allocation to a Best Interest Assessor have improved, access to S12 Doctors for medical assessments is also limited. Section 12 (of the MCA) assessments are completed under an independent SLA, by medical professionals outside of their substantive role. This does not therefore allow for any cover for annual leave or other absences. This is the same for the majority of health boards across wales. 
Hywel Dda are reviewing this process to consider how the medical assessment process could be done differently under the current Welsh Regulations, but unless this is altered by any future review of the law it is unlikely that change is possible. We will continue to monitor all work carried out in this area across Wales to ensure we strive to meet timescales but while continuing to adhere to the legal requirements of the MCA. In the meantime consideration is being given to how we could best recruit an increased number of S12 doctors to work for the HB.
Breaches are occurring across all Health Board and Local Authority areas. SBUHB and Hywel Dda HB have been working to mitigate the risk by ensuring we do not breach the human rights of vulnerable patients. The aim is to reduce the time between referral and assessment, and so provide assurance that those patients who do not have the capacity to consent to remain an inpatient a care and treatment plan with the appropriate level of restriction. This supports the human rights and dignity of inpatients within the HB
Independent Mental Capacity Advocacy (IMCA)
SBUHB remains the responsible body for the provision of MCA advocacy for the region.
	New IMCA Instructions received 1st    October 2023  - 31st December  2023

	Swansea Bay University Health Board
	28

	City and County of Swansea Council
	40

	Neath Port Talbot County Borough Council
	21

	Total
	89



Work has continued on the all Wales IMCA contract with SBUHB represented on the selection panel by the Corporate Head of Nursing with Swansea Bay Procurement supporting. An all wales tender document was sent out to all providers of IMCA services across wales and the bids have now been reviewed and scored. 
Once all Health Boards have ratified the information the final providers will be announced and work will begin to transfer between providers should this be required.
It has been agreed that management of the IMCA contract will remain with corporate nursing with links to the MCA DoLS team to support quality monitoring and contract assurance.
Part 2
The Court of Protection and the Public Guardian
There is an increase in requests for support with cases in the court arena and a lack of skill to undertake complex reports requested by the Court is resulting in increased use of legal services, with corresponding high costs. 
Court of protection work will not transfer to the PCTSG with the MCA/DoLS team. Each Service Group is responsible for the management of their own Court of Protection cases (including costs). A referral process will be developed to support the MCA lead manage any requests relating to cases within the Court of Protection, which will ensure the Service Group Governance lead for the responsible are remains the case holder.  
There is no HB wide oversight of all cases, which, with increasing numbers and complexity is causing concern. This is currently under review by the Executive Director of Nursing and the Director of Corporate Governance. A Task and finish group is to be commenced led by the Executive Director of Nursing to consider the most cost effective and efficient way of managing CoP cases for the HB going forward. 
GOVERNANCE AND RISK ISSUES

Currently there are two risks relating to MCA DoLS on the HBRR. 

1. Risk: Deprivation of Liberty Safeguards HBRR43 Score 20
Due to a lack of Best Interest Assessor resource, there is a risk of failure to complete and authorise the assessments associated with Deprivation of Liberty within the legally required timescales, exposing the health board to potential legal challenge and reputational damage.

The appointment to all three BIA posts and the use of the independent BIA’s is likely to reduce this risk, however the instability relating to the S12 resource and supervisory body sign off of applications means that the risk remains high at this point in time. To mitigate this, a timescale of three days from receipt to sign off has been introduced and will be monitored via the weekly meetings

2. Risk HBRR Risk 91 score 16: There is a risk that assessments under the Mental Capacity Act (MCA) are not undertaken and recorded as required., due to no identified MCA structure or designated resource to support the implementation and compliance with MCA across the organisation 

This risk can be reviewed once the MCA lead is in post and induction completed. Training and compliance will need to be monitored as the new model embeds, but it is anticipated that this will improve.

The Court of Protection work remains ongoing

FINANCIAL IMPLICATIONS

The total funding from Welsh Government for SBUHB is £254,000. This has been allocated on a bid system with clear reporting requirements. 
While the Welsh Government has provided assurance that this will continue, to support the ongoing employment of staff to improve compliance with the MCA, the format and reporting will be expected to continue. 

There has been no allocated budget for the MCA/DoLS training to date, the employment of two posts to support in house provision will reduce the costs for this but there will continue to be costs related to the required legal updates as outlined above.




RECOMMENDATION

The committee is asked to note the proposed new MCA DoLS structure and reporting format, which can be further developed to meet the needs of the committee should this be deemed necessary

	Governance and Assurance


	Link to Enabling Objectives
(please choose)
	Supporting better health and wellbeing by actively promoting and empowering people to live well in resilient communities

	
	Partnerships for Improving Health and Wellbeing
	☒
	
	Co-Production and Health Literacy
	☐
	
	Digitally Enabled Health and Wellbeing
	☒
	
	Deliver better care through excellent health and care services achieving the outcomes that matter most to people 

	
	Best Value Outcomes and High Quality Care
	☐
	
	Partnerships for Care
	☒
	
	Excellent Staff
	☐
	
	Digitally Enabled Care
	☒
	
	Outstanding Research, Innovation, Education and Learning
	☐
	Health and Care Standards

	(please choose)
	Staying Healthy
	☐
	
	Safe Care
	☒
	
	Effective  Care
	☐
	
	Dignified Care
	☒
	
	Timely Care
	☐
	
	Individual Care
	☐
	
	Staff and Resources
	☐
	Quality, Safety and Patient Experience

	Ensuring the Health Board has an MCA lead with a team to support staff competence and compliance with MCA and DoLS will ensure the human rights of those patients who lack capacity are protected so that they receive the care they require, ensuring it is in their best interests ensuing they are treated with dignity and respect within the law.

	Financial Implications

	All expenditure is budgeted, however managing the level of DoLs applications remain challenging within the current resource 

	Legal Implications (including equality and diversity assessment)

	The MCA is primary legislation and the H is obliged by law to comply. The court of protection is a higher court with powers to set precedence and non adherence could result in high cost fines and significant reputational damage for the organisation


	Staffing Implications

	The resource within the team will need to be monitored against the level of DoLS applications and the need for support for patients with complex mental capacity issues within our hospital and community settings


	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	With the rise in the elderly and learning disabilities population forecast, long term planning must take this into account when considering the future development of the MCA resource.
Every individual has the right to be involved in and collaborate in their care and treatment planning within the NHS and it procured placements. Robust oversight and management of MCA will ensure this is possible for those lacking capacity who are often the most vulnerable in our society. 

	Report History
	

	Appendices
	Supporting information to the report should be listed here.
Appendix 1. A review of practice against the standards for MCA



Table 1 - Attendance at DoLS training - breakdown by Service Group

Quarter 1	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	14	9	4	7	0	Quarter 2	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	53	24	14	34	Quarter 3	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	40	34	15	32	



Table 2 - Percentage of DoLS Level 2 training compliance from ESR

Quarter 1	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	0.15459999999999999	0.11609999999999999	6.0900000000000003E-2	0.14510000000000001	4.0800000000000003E-2	Quarter 2	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	0.1363	0.15310000000000001	0.05	0.1145	0.1691	Quarter 3	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	0.1331	0.17169999999999999	5.4199999999999998E-2	0.1178	4.7699999999999999E-2	



Table 3 - DoLS - DNA/Apologies 
breakdown by Service Group

Quarter 1	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	2	6	2	9	0	Quarter 2	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	30	21	14	30	1	Quarter 3	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	14	21	5	4	0	



Table 4 - Attendance at MCA Level 3 training - breakdown by Service Group

Quarter 1	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	9	49	5	2	0	Quarter 2	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	59	81	22	25	0	Quarter 3	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	33	33	10	11	0	



Table 5 - Percentage of MCA Level 1 compliance from ESR

Quarter 1	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	0.26929999999999998	0.13450000000000001	0.19259999999999999	0.2467	0.1153	Quarter 2	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	0.24690000000000001	0.3125	0.2009	0.13969999999999999	0.1691	Quarter 3	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	0.28349999999999997	0.33169999999999999	0.1769	0.1613	0.20430000000000001	



Table 6 - MCA Level 3 - DNA/Apologies
breakdown by Service Group

Quarter 1	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	4	22	4	5	1	Quarter 2	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	21	67	8	10	0	Quarter 3	PC	&	T	MH	&	LD	NPTS	Morriston	Corporate	14	21	5	4	0	



Breaches 2023

Breaches	January	February	March 	April	May 	June 	July	August 	September 	October 	November	December 	41	20	19	7	15	17	25	22	17	20	20	9	
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