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	Situation
	On 2nd June 2026, the Supreme Court fundamentally reshaped the legal landscape regarding Deprivation of Liberty Safeguards (DoLS). In a unanimous decision, seven Justices overturned the 2014 ruling in Cheshire West with immediate effect.

The recent Supreme Court judgment marks a significant shift away from the Cheshire West acid test (can no longer be utilised), creating substantial legal, safeguarding, and operational implications for deprivation of liberty practice across health and social care.
No further National guidance has been given and we await further information due to be released from Secretary State
The Supervisory Body has made immediate Operational changes in line with interpretations from the New Judgement until further information from the Secretary State is received. 
All current Deprivation of Liberty referrals have been paused with immediate effect and Best Interest Assessor resource has been re-deployed within the team to manage the increase in Health Board demand queries around the New Judgement and Deprivation of Liberty Safeguards process. 

	Background



	The Cheshire West ruling, in 2014, attempted to simplify a restriction of liberty through the ‘Acid Test’.
This led to a vast expansion of both DoLS and applications.
Individuals living in supportive, domestic or family environments, often content and settled, were still legally classified as being deprived of their liberty and therefore in need of a legal framework to monitor that deprivation and ensure it was the least restrictive possible (Deprivation of Liberty Safeguards).

Under Cheshire West (2014), a person was considered deprived of their liberty if they were:
· Under continuous supervision and control; and
· Not free to leave
This test was intentionally wide and led to a substantial increase in DoLS applications and safeguarding scrutiny.
The 2026 Supreme Court judgment found that this approach was:
· Too simplistic and overly broad
· Inconsistent with European human rights case law
The Court has now removed the acid test, replacing it with a multi-factorial assessment of the person’s situation.

	Assessment
	Legal & Safeguarding
· Reduced Court of Protection oversight may lead to: 
· Increased risk of unlawful or unregulated restrictive care
· Greater exposure to coercion, undue influence, and restrictive practices
· Fewer opportunities for independent review and legal challenge
· Heightened vulnerability in: Hospital Settings, supported living and domestic / community settings
Practice Risks
· Risk of under-identification of deprivation of liberty
· Less use of the Mental Capacity Act (2005) Section 4 and Best Interest Process
· Potential normalisation of restrictive care
· Over-reliance on apparent compliance masking coercion
· Reduced DoLS authorisations may limit: 
· Access to independent advocacy
· External oversight and scrutiny
Governance Risks
· Increased variation in interpretation and decision-making
· Blurred safeguarding thresholds where restrictions may still be disproportionate
· Greater risk of: 
· Retrospective legal challenge
· Reputational damage
· Financial risks
· Workforce uncertainty may impact consistency of practice
· Greater responsibility on practitioners and MDTs to: 
· Evidence lawful, necessary, and proportionate decisions
· Need for robust documentation and defensible rationale
· Continued requirement to: 
· Apply Mental Capacity Act principles
· Undertake Best Interests decision-making
· Importance of early escalation and advice-seeking in complex cases
Leadership & Assurance
· MCA and DoLS Lead, MCA and DoLS Team, Primary, Community and Therapies, Court of Protection Lead and Safeguarding Team to: 
· Provide ongoing updates and guidance
· Support understanding of the revised legal framework
· Participate in complex/high-risk MDT discussions
· Maintain: 
· Access to Court of Protection routes
· Advocacy and safeguarding oversight
· Continuation of applying MCA and referrals for DoLS
· Focus on proportionate, lawful, and defensible decision-making
While legal thresholds may have shifted, the need for strong safeguarding, robust MCA practice, and professional curiosity remains unchanged. Practitioners must ensure restrictions are recognised, justified, and appropriately reviewed to protect individuals’ rights.


	Recommendations

	· Urgent MCA and DoLS Meeting took place 03.06.2025 where operational process was deliberated.
· A regional meeting with Swansea and Neath Port Talbot Local Authorities took place 04.06.2026 12:30 hours.
· An All Wales Meeting has been arranged for 09.06.2026 14:00 hours.
An Operational review has formally been held on 03.06.2026 with immediate actions implemented inclusive of:
Prioritisation of: 
· A temporary pause to all DoLS Assessments – this resource has been re-deployed into the MCA and DoLS Team
· All substantive staff are supporting our Duty system due to an increased in Health Board demand and queries 
· Outstanding assessments, complex case and Court of Protection (COP) cases, Pending Form 5 Authorisations
· Introduction of enhanced Background Check process to strengthen decision-making
· Review of all outstanding assessments under revised legal framework within new Multi-Disciplinary Team (MDT) system. 
· MCA and DoLS MDT meeting arranged for 08.06.2026. Court of Protection Lead also in attendance. 
· Daily MDT meetings scheduled for week commencing 08.06.2026 and will be reviewed based on demand. 
· Recall of pending Form 5 authorisations for MDT review
· Deprivation of Liberty Safeguards Part 8 reviews to be considered on an individual case basis
· Health Board wide communications is now live followed up with circulatory emails for increased awareness
· Health Board Bulletin Communications to be considered to provide updates
· MCA and Best Interests processes must continue
· DoLS remains applicable: 
· Referrals should still be submitted, particularly where there is uncertainty
· Staff should: 
· Seek advice from MCA/DoLS Team or Court of Protection Lead
· Training to be reviewed, but full compliance remains expected
· Await further national guidance from Secretary State
· Meeting to be arranged with Advocacy Support Cymru to gain current position and further identification of risks.




image1.jpg
Un Bae Ary Cyd mlg
one Bay Way N

s echy Pty
B e
syansen oy Unverty




