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	The purpose of the paper is to present to the Mental Health Legislative Committee a report on the new Supreme Court Judgement and the implications to Swansea Bay University Health Board (SBUHB).

	Key Issues

	· Increased Legal and Safeguarding Risk – reduced clarity on new Court Judgement without National Guidance
· Operational Impact – staff training, specialist support and changes to workforce requirements
· Governance Risk – greater potential for inconsistent decision-making, legal challenge and reputational damage to the Health Board (HB).
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	Recommendations

	Members are asked to:
·  Consider the risks to the HB on the new legislative changes.





TITLE OF REPORT

1. INTRODUCTION

On 2nd June 2026, the Supreme Court fundamentally reshaped the legal landscape regarding Deprivation of Liberty Safeguards (DoLS). In a unanimous decision, seven Justices overturned the 2014 ruling in Cheshire West with immediate effect.


2. BACKGROUND

The Cheshire West ruling, in 2014, attempted to simplify a restriction of liberty through the ‘Acid Test’. This led to a vast expansion of both DoLS and applications. Individuals living in supportive, domestic or family environments, often content and settled, were still legally classified as being deprived of their liberty and therefore in need of a legal framework to monitor that deprivation and ensure it was the least restrictive possible (Deprivation of Liberty Safeguards).
Under Cheshire West (2014), a person was considered deprived of their liberty if they were:
· Under continuous supervision and control; and
· Not free to leave
This test was intentionally wide and led to a substantial increase in DoLS applications and safeguarding scrutiny.
The 2026 Supreme Court judgment found that this approach was:
· Too simplistic and overly broad
· Inconsistent with European human rights case law
The Court has now removed the acid test, replacing it with a multi-factorial assessment of the person’s situation.
The recent Supreme Court Judgment marks a significant shift away from the Cheshire West acid test (can no longer be utilised), creating substantial legal, safeguarding, and operational implications for deprivation of liberty practice across health and social care. No further National guidance has been given, and we await further information due to be released from Secretary State


3. GOVERNANCE AND RISK ISSUES
Legal & Safeguarding
· Reduced Court of Protection oversight may lead to: 
· Increased risk of unlawful or unregulated restrictive care
· Greater exposure to coercion, undue influence, and restrictive practices
· Fewer opportunities for independent review and legal challenge
· Heightened vulnerability in: Hospital Settings, supported living and domestic / community settings
Practice Risks
· Risk of under-identification of deprivation of liberty
· Less use of the Mental Capacity Act (2005) Section 4 and Best Interest Process
· Potential normalisation of restrictive care
· Over-reliance on apparent compliance masking coercion
· Reduced DoLS authorisations may limit: 
· Access to independent advocacy
· External oversight and scrutiny
Governance Risks
· Increased variation in interpretation and decision-making
· Blurred safeguarding thresholds where restrictions may still be disproportionate
· Greater risk of: 
· Retrospective legal challenge
· Reputational damage
· Financial risks
· Workforce uncertainty may impact consistency of practice
· Greater responsibility on practitioners and MDTs to: 
· Evidence lawful, necessary, and proportionate decisions
· Need for robust documentation and defensible rationale
· Continued requirement to: 
· Apply Mental Capacity Act principles
· Undertake Best Interests decision-making
· Importance of early escalation and advice-seeking in complex cases
Leadership & Assurance
· MCA and DoLS Lead, MCA and DoLS Team, Primary, Community and Therapies, Court of Protection Lead and Safeguarding Team to: 
· Provide ongoing updates and guidance
· Support understanding of the revised legal framework
· Participate in complex/high-risk MDT discussions
· Maintain: 
· Access to Court of Protection routes
· Advocacy and safeguarding oversight
· Continuation of applying MCA and referrals for DoLS
· Focus on proportionate, lawful, and defensible decision-making
While legal thresholds may have shifted, the need for strong safeguarding, robust MCA practice, and professional curiosity remains unchanged. Practitioners must ensure restrictions are recognised, justified, and appropriately reviewed to protect individuals’ rights.
Operational Risks

· Ward staff will require training on the implications of the Supreme Court judgment. 
· Additional team capacity may be needed to review and scrutinise referrals in line with the new judgment. 
· Greater emphasis will be required on Mental Capacity Act (MCA) compliance and safeguarding processes. 
· The impact on workforce demand and the required skill mix remains unclear.
· New risk added to the PCTSG Risk Register 4535 - Significant.

Mitigation
· Health Board-wide communications have been published on DoLS/MCA SharePoint page.
· A ward-based screening flowchart has been developed to support staff in applying the requirements of the new judgement.
· An easy-read poster has been distributed across wards to provide interim guidance while awaiting updated national guidance.
· A 7-minute briefing is available on the intranet for staff awareness and education.
· The Form 1 referral process has been updated to reflect the implications of the new judgement.
· Service data will be monitored over the next six months to assess demand and inform future workforce and skill mix requirements.
· Substantive Best Interest Assessors (BIA) are supporting acute sites on legislative changes.


4. FINANCIAL IMPLICATIONS

The financial implications to the HB are currently unknow due to the recent changes. It is anticipated that this will be established by end of Q3.

5. RECOMMENDATION

Consider the risks to the HB on the new legislative changes.


	Governance and Assurance

	Strategic Objectives

	Strategic Objectives
(please choose which is impacted)
	People of Swansea Bay live healthier, fairer and more prosperous lives
	☒
	
	Care is high quality, safe, efficient and delivers the best possible outcomes for people in partnerships  
	☒
	
	Care is delivered in partnership with our communities in safe and appropriate setting, supported by innovation
	☐
	
	The health board is a great place to work where staff feel valued and work together towards a common goal
	☐
	
	The health board is a resilient, sustainable and responsible organisation
	☒
	Health and Care Standards

	Standards (please choose which applies)
	Safe Care
	☒
	
	Timely Care
	☒
	
	Effective Care
	☐
	
	Efficient Care
	☐
	
	Equitable care
	☐
	
	Person-centred Care
	☒
	
	Staff and Resources
	☒
	Enablers (please choose which applies)
	Whole Systems Approach
	☐
	
	Leadership
	☒
	
	Workforce
	☒
	
	Culture
	☐
	
	Information 
	☒
	
	Learning, Improvement and Research
	☒
	Quality, Safety and Patient Experience

	Ensuring the Health Board has an MCA lead with a team to support staff competence and compliance with MCA and DoLS will ensure the human rights of those patients who lack capacity are protected so that they receive the care they require, ensuring it is in their best interests ensuing they are treated with dignity and respect within the law.

	Financial Implications

	This is an unknown. It is hoped that this risk will be known by end Q3.


	Legal Implications (including equality and diversity assessment)

	The MCA is primary legislation, and the HB is obliged by law to comply. The court of protection is a higher court with powers to set precedence, and non-adherence could result in high-cost fines and significant reputational damage for the organisation.


	Staffing Implications

	The resource within the team will need to be monitored against the level of DoLS applications and the need for support for patients with complex mental capacity issues within our hospital and community settings.


	Long Term Implications (including the impact of the Well-being of Future Generations (Wales) Act 2015)

	With the rise in the elderly and learning disabilities population forecast, long term planning must take this into account when considering the future development of the MCA resource.
Every individual has the right to be involved in and collaborate in their care and treatment planning within the NHS and it procured placements. Robust oversight and management of MCA will ensure this is possible for those lacking capacity who are often the most vulnerable in our society.
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